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CURRENT TOPICS. 





In Rumford Chemical Works v. Finnie, de- 
cided by the United States Circuit Court for 
the Western District of Tennessee, on the 
13th ult., it was held that affidavits of jurors 
are not admissible to show that the mode of 
computation adopted by the jury in arriving 
at their verdict was contrary to the law and the 
evidence. Hammonp, J., said: ‘* The defend- 
ants offer to prove by the affidavits the mode 
of calculation adopted by them [the jurors] to 
reach the verdict (the jury having preserved 
their figures) in order to show as a ground for 
a new triul that it was contrary to the evidence, 
and not authorized by the charge of the court. 
The Supreme Court of the United States, in 
United States v. Reid, 12 How. 361, 366, de- 
clined to lay down any rule on the subject, 
and I do not find that they have since con- 
sidered it. It is certainly contrary to the 
English cases, to admit these affidavits, and it 
is said that Tennessee is the only State where 
they are admitted. ‘Public policy forbids 
the introduction of jurors’ affidavits to prove 
anything which may have transpired in the 
jury-room whilst consulting upon their ver- 
dict. To allow verdicts to be overthrown by 
the evidence of jurors would open a door for 
tampering with the jury, and might lead to 
consequences, in their operation on judicial 
proceedings, of avery mischievous and perni- 
cious character. To guard against such con- 
sequences, it is better the door should be at 
once closed against the introduction of jurors 
as witnesses to overturn their verdict. By the 
ancient law and practice the affidavits of ju- 
rors might be received to impeach their ver- 
dict, but previous to our Revolution, at least 
as early as 1770, the doctrine in England was 
distinctly ruled the other way, and has so 
stood ever since. It is admitted, notwith- 
standing a few adjudications to the contrary, 
that it is now well settled, both in England 
and, with the exception of Tennessee, perhaps 
in every State of this confederacy, that such 
affidavits cannot be received, and, we believe, 
upon correct reasoning. If it were otherwise, 
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but few verdicts could stand. It would open 
the widest door for endless litigation, fraud, 
and perjury, and is condemned by the clear- 
est principles of justice and public policy.’ 
Graham & Waterman on New Trials, 1429, 
1430. It is probable that this court is not 
bound by the Tennessee practice on this sub- 
ject, but I do not place the judgment on that 
ground. R. R. Co. v. Horst, 93 U. S. 291. I 
think the Tennessee cases all taken together 
go only to the extent of admitting affidavits 
of the jurors to show misconduct, such as 
casting lots or playing cards for their verdict ; 
and not to the extent of attacking the judg- 
ment of the jury by showing it to be defective 
in the intellectual process employed in reach- 
ing the verdict. Caruther’s History of a Law 
Suit, § 384; Crawford v. State,2 Yerg. 60; 
Booby vy. State, 4 Ib. 111; Hudson v. State, 
9 Ib. 407; Elledge v. Todd, 1 Humph. 
43; Bennett v. Baker, Ib. 399; Johnson 
v. Berry, 2 Ib. 570; Harvey v. Jones, 3 
Ib. 157; Norris v. State, [b. 333; Saunders 
v. Fuller, 4 Ib. 518; Fletcher v. State, 6 Ib. 
256; Cochran‘v. State, 7 Ib: 545; Nelson v. 
State, 10 Ib. 518; Luster v. State, 11 Ib. 170; 
Lewis v. Moses, 6 Cold. 197; Galvin v. State, 
Ib. 283; R. R. Co. v. Pillow, 9 Heisk. 253; 
Wade v. Ordway, 1 Baxt. 229; Juniiaway v. 
State, 3 Ib. 206; See, also, Hall v. Robinson, | 
25 Iowa, 91; Henley v. Luce, 31 Me. 246; 
Little v. Larrabee, 2 Ib. 37 and note; Jack- 
son v. Dickson, 15 Johns, 309; Ez parte 
Coykendall, 6 Cow. 53.’’ 





In Daly v. Maitland,7 W.IN. 183 recently de- 
cided by the Supreme Court of Pennsylvania the 
question was as to the effect of a stipulation for 
attorneys’ fees contained in a mortgage. The 
mortgage which was for the sum of $14,000, 
stipulated that when due judgment might be en- 
tered for the amount, ‘‘ together with an attor- 
neys’ fee for collection, viz.: five per cent, be- 
sides costs of suit without any stay, any law 
or usage to the contrary notwithstanding.’’ The 
court below instructed the jury that the amount 
fixed was in the nature of liquidated damages, 
and judgment was rendered for the full amount 
of the mortgage debt with interest, and five 
per cent. commission for collection, On ap- 
peal to the Supreme Court this ruling was re- 
versed, the court holding that the amount fixed 
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was more in the nature of a penalty than of 
liquidated damages and might bereduced at the 
discretion of the court. ‘‘ It is undoubtedly 
true,” said SHarwoop, C. J., ‘that the par- 
ties to a contract may lawfully agree that the 
damages in case of a breach shall be liqui- 
dated at acertain amount. Equity will not re- 
lieve against such a contract fairly entered in- 
to, unless it is evidently a penalty. This 
principle of liquidated damages is not applic- 
able, however, to a contract for the loan of 
money; at least such stipulation is subject to 
the vontrol of courts of equity. As in the day 
of Solomon, ‘the borrower is servant to the 
lender ;’ and courts of equity from the earliest 
period have assumed the jurisdiction of re- 
lieving the borrower from unreasonable and 
oppressive stipulations exacted from his ne- 
cessities, altogether apart from the statutes 
against usury. Especially has this always 
been the case as to mortgages. Agreements em- 
barrassing or restraining the equity of redemp- 
tion have invariably been set aside. The stipu- 
lated commission for the attorney may be so far 
beyond the ordinary rate charged forsuch ser- 
vices as to require imperatively the interpo- 
sition of the equitable powers of the court. 
* * * It is important, unless we are pre- 
pared to say thai the lender may stipulate for 
any amount as commissions for the collection 
of his debt, that there should be some more 
certain rule than could be reached by submit- 
ting every case to a jury. * * * * It 
would practically, in agreat number of cases, 
have the effect of destroying the stipulation 
altogether. If the question must in every case 
be referred to a jury, the creditor will abandon 
the claim sooner than encounter the delay, and 
the risk of a very small sum being allowed. 
The court, from practical knowledge of pro- 
fessional work, are able to say in every partic- 
ular case, what ought to be the compensation 
or rate of commission for collecting a debt by 
suit. Whatever is stipulated beyond a reason- 
able rate, shou'd be relieved against upon 
equitable principles ; certainly no certain com- 
mission can be determined upon to be applied 
to all cases. As responsibility, as well as labor 
ara skill, is involved, in reason and the usage 
of the profession it depends upon the amount 


. collected, but not absolutely so. If there 


should be no defense to the mortgage or other 
instrument of writing for the payment of 








money, the court, in giving judgment, can de- 
cide whether the stipulated rate is too large, 
and enter judgment for what is right. Should, 
however, a defense be set up in whole or in 
part, and the case necessarily go to a jury, it 
would be the province of the court to instruct 
the jury what, under all circumstances, should 
be allowed, of course not exceeding the agreed 
rate. * * * We think the learned judge 
below was right in refusing to leave it to the 
jury to determine the rate of commission ; but 
he was wrong in instructing them to find the 
full amount agreed upon. Five per cent. upon 
$14,000—in other words $700—was far beyond 
what was reasonable, even in view of the fact 
that the defendant below had interposed a de- 
fense against the commission, and that the case 
might be carried by writ of error to this court. 
We think, even under these circumstances, 
two per cent. would have been an ample and 
liberal allowance, and the jury should have 
been so instructed.’? Woopwarp, J., while 
concurring in the decision of the principal 
question, thought that the amount of the pen- 
alty should be left to the jury. ‘‘ So long,”’ 
said he, ‘‘ as contracts stipulating for the pay- 
ment by debtors of the expenses of litigation 
incurred by their creditors shall be held to be 
within the policy of the law, the rule that has 
prevailed hitherto ought to be maintained. 
The rule has been to treat the amount of col- 
lecting fees agreed upon as stipulated damages, 
and not as a penalty. The agreement of par- 
ties should be carried out, except where, in 
affidavits of defense, or in trials of causes, 
circumstances of oppression orinjustice should 
be indicated In every such instance, the ques- 
tion as to the amount of the allowance should 
be settled by a jury. Scarcely any case could 
arise in which some element of fact outside 
the instrument in suit would notenter. And 
an inquiry into doubtful and complicated facts 
would be frequently indispensable. The judges 
of the courts ought not to be required to as- 
sume a duty of this sort. Acquiescing in the 
action of the majority of the court in revers- 
ing the judgment, I would refer the question 
in controversy to the determination of a jury.’’ 
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STATUTES OF LIMITATION AS APPLICABLE 
TO PATENT RIGHTS. 

The question ‘as to whether State statutes 
of limitation could apply to bar actions aris- 
ing under expired patents has been an often 
mooted one. The tendency of courts to look 
with disfavor upon the rights of patentees, 
generally, would appear to give color to a con- 
struction which would abridge those rights 
very materially, and were it not that the bulk 
of authorities is in favor of a National legisla- 
tion upon the subject, State statutes of limita- 
tion would, no doubt, have long ago been 
held to apply to such cases. It cannot be 
doubted, however, that a patent, being a crea- 
ture of the Federal government, should be 
controlled by Federal laws, and that if a Na- 
tional statute of limitations has been enacted, 
it must be held to govern actions arising under 
patent rights. It was one of the powers dele- 
gated to Congress by the Constitution, and 
those who argue in favor of State legislation 
cannot deny its force. 

‘* Congress shall have power to promote the 
progress of science and the useful arts by se- 
curing to authors and inventors, for a limited 
period, the exclusive use to their respective 
writings and inventions,’’ This clause of the 
Constitution clearly shows the source of patent 
rights. In the celebrated case of McCullough 
v. State of Maryland, 4 Wheat. 415, Chief 
Justice Marshall, holding that the legislature 
of that State could not enact any law impos- 
ing a tax upon the operations of a branch bank 
of the United States, laid it down as anobiter 
dictum that ‘‘ the States have no power by 
taxation or otherwise, to retard, impede, 
burden or in any manner control the opera- 
tions of the constitutional laws enacted by 
Congress to carry into execution the powers 
vested in the general government.’’ But Con- 
gress has enacted laws providing in detail the 
means by which patent rightsmay be vin- 
dicated and enforced by actions in the 
Federal courts. For a State, therefore, 
to set up its statutes of limitation and 
apply them to such actions would be an 


attempt on its part to control the operation of 


the Federal laws in a very peremptory man- 
ner. It would be nothing less than the at- 
tempted establishment of a point of time un- 
known to the Federal laws, beyond which the 
States would allow the latter no control what- 





ever. If there were no other authorities gov- 
verning this subject, these alone would seem 
to control. 

If the State statutes of limitations were 
held applicable to these actions, they have 
only been so held by virtue of congressional 
legislation. The only congressional enact- 
ment which may be supposed to provide for 
their enforcement is to be found in section 721 
of the Revised Statutes of the United States, 
of which section 34 of the Judiciary act of 
1789 is almost a literal transcript. It pro- 
vides as follows: ‘* The laws of the several 
States shall, except where the Constitution, 
treaties or statutes of the United States other- 
wise provide or require, be the rules of de- 
cision in trials at common law in the courts of 
the United States in cases where they apply.’’ 
But Congress has enacted a National statute 
of limitation, and one which is especially 
applicable to paten’ cases. Section 55 of the 
consolidated patent act of July 8, 1870, pro- 
vides that, ‘‘actions (under letters patent), 
may be brought during the term for which 
said letters patent may be granted or extended 
or within six years after the expiration there- 
of.’’ Here, is an express statute upon the 
subject. 

Prior to the enactment of this, the first Na- 
tional statute in such cases, it must be ad- 
mitted that there were three cases in which it 
was decided that State statutes of limitation 
were to apply to bar actions arising under 
patents, but that there were two cases in 
which it was decided that State statutes 
of limitation did not apply. One of 
these was decided by Judge Grier (1857), 
and is found in a note to 2 Fisher, 541. 
The other was decided by Judge Swayne 
(1865) 2 Fisher 541, who distinctly stated 
that in the absence (then) of any National 
statute of limitations, no State statutes would 
be held to apply. The enactment of the Na- 
tional statute of limitations referred to gave 
effect to that section of the Judiciary act of 
1789, by which the laws of the several States 
were held to be the rules of decision in trials 
at common law, etc., except where the statutes 
of the United States, etc., otherwise provide 
or require, and the result was to oust the 
operation of the State statutes of limitation, 
if they ever had any operation. 

It must be admitted, however, that in the 
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Revised Statutes of 1873-4, and those of later 
date, this section providing for a National 
statute of limitations, has been omitted, and 
by reason of such omission, may be supposed 


to have been repealed. If such is the case, 
it would appearto put no limit to the time 
within which the right of a patentee might be 
enforced by action after the expiration of his 
patent. That it does not apply to actions 
brought upon rights accruing prior to the re- 
peal is evident, from section 5599 of the Re- 
vised Stat:'tes, which enacts that ‘* all acts of 
limitation, whether applicable to civil causes 
and proceedings, or to the prosecution of 
offences, or for the recovery of penalties or 
forfeitures, embraced in said revision and cov- 
ered by said repeal, shall not be affected 
thereby, but all suits, proceedings or prose- 
cutions, whether «'vil or criminal, for causes 
arising or acts done or committed prior to 
said repeal, may be commenced and prose- 
cuted within the same time as if said repeal 
had not been made.’’ 
Since the enactment of the National statute 
of limitations of July 8, 1870, itis believed 
that no case has been decided in favor of the 
application of State statutes of limitation. 
Judges Dillon, Love, Hughes, and finally 
-Judge Swing, of the United States Court for 
the Southern District of Ohio, have decided in 
very late cases that State statutes of limita- 
tion could not be held to control the rights of 
a patentee. The case decided by Judge 
Hughes was that of Sayles v. Richmond, etc., 
R. Co., 8 Cent. L. J. 445, in the United 
States Circuit Court for the Eastern District 
of Virginia. Judge Hughes there held that, 
where a patent has been granted for fourteen 
years, and extended for seven years, a suit 
may be brought against an infringer for profits 
that accrued at any time during the twenty- 
one years, if brought within six years after 
the extended patent expired. Judge Swing, 
in the case of Stevens v. Barney & Smith 
Manfg. Co., sustained a demurrer to an an- 
swer setting up a defense of the statute of lim. 
itations of four years, in accordance with the 
Ohio code to bar a patent right and, in the 
course of his decision, remarked that, if the 
Supreme Court had passed on the question 
adversely to Judge Swayne, he might feel jus- 
tified in sustaining such a precedent; but, as 
the case stood, he would not go beyond the 
principle there laid down. 


| 





has, as yet, not passed upon this subject, and 
though the weight of authority is against 
State legislation, there seems to have been left 
room for considera le litigation. The pre- 
cise object of the omission of section 55 of the 
consolidated patent act of July 8, 1870, in the 
Revised Statutes of 1873-4, may then be 
explained, and the question as to whether 
it was the intention of Congress to leave the 
matter to the control of the States, definitely 
settled. 








HOMESTEAD — RIGHT OF MINOR CHIL- 
DREN TO OCCUPY HOMESTEAD AFTER 
DEATH OF HOUSEHOLDER. 





LOEB v. MCMAHON. 





Supreme Court of Illinois. 
[Filed at Ottawa, January 26, 1879.] 


The wife of A is seized of property in her own right, 
which they occupy with their children as a homestead. 
A’s wife dies and he marries again. Shortly after- 
wards, A executes a mortgage upon the premises, and 
thereafter upon default of payment the property 1s 
sold, and the purchaser sues for possession. Held, on 
a bill filed by the minor children to enjoin the pros2- 
cution of said suit and to nave declared void the sale 
under the trust deed, that their homestead right in the 
premises, until they arrive at the age of twenty-one, is 
superior to the right of the husband as tenant by the 
curtesy conveyed to a third person. The cases of 
Wolf v. Wolf, 67 Til. 55; Sontag v. Schmisseur, 76 
Ill. 541, and Fight v. Holt, 80 Ill. 84, explained. 


SHELDON, J., delivered the opinion of the court: 

On November 10, 1865, Ellen Rourke, the wife 
of Michael Rourke, became seized in fee of lot No. 
26 in C. J. Hull’s subdivision of block 27, in Canal 
Trustee's subdivision, etc., by conveyance thereof to 
her by one Daniel J. Avery. She resided thereon 
with her husband and children, occupying the 
same as a homestead until her death in November, 
1868, and ever since the husband and two of the 
minor children have continued to occupy the prem- 
ises as a homestead. 

Michael Rourke, after the death of his wife 
Ellen, married one Bridget Mahoney, and they 
afterwards on July 30, 1873, executed a trust deed, 
conveying the premises to William Loeb, in trust 
to secure the payment of a promissory note of 
Michael Rourke of the same date for $130--the 
said Bridget Rourke signing her name to the deed 
as Ellen Rourke. For default in payment of the 
note, Wm. Loeb, as such trustee, on November 12, 
1875, sold the premises under the trust deed to 
Adolph Loeb, and made a deed of conveyance 
thereof to him in fee simple. On December 30, 


1875, Adolph Loeb commenced an action of forci- 
ble detainer against Michael Rourke and two of his 
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minor children, living with him on the premises, to 


recover possession of the same. This bill in chan- 
cery was brought by the said two minor children of 
Michael and Ellen Rourke and their other four 
children, all but one of the latter being under age, 
against Adolph and William Loeb and Michael 
Rourke and wife, to enjoin the prosecution of said 
suit of forcible detainer, and to have declared void 
the sale under the trust deed. The court below 
decreed the relief sought, and Adolph and Wil- 
liam Loeb took this appeal. 

The appellees claim a homestead right in the 
premises through Ellen Rourke, their deceased 
mother, who died seized thereof. 

The appellant Adolph Loeb, claims right of pos- 
session through Michael Rourke, the surviving 
husband as becoming tenant by the curtesy upon 
the death of his wife Ellen, and under whose trust 
deed to William Loeb, his life estate was sold and 
passed to him, Adolph Loeb. There is no dispute 
of fact as to Ellen Rourke having had a right of 
homestead exemption in the premises, or as to the 
acquirement by Adolph Loeb of all the estate 
Michael Rourke had in them, or in any other re- 
spect. 

The only question is which is the superior right 
and should prevail here, the right as tenant by the 
curtesy conveyed toathird person or the home- 
stead right in the minor children. The pro- 
vision of the statute is express that the right of 
homestead exemption shall continue after the death 
of the householder having it, for the benefit of the 
husband or wife surviving, so long as he or she con- 
tinues to occupy such homestead, and of the chil- 
dren until the youngest child becomes twenty-one 
years of age. 

The homestead law has ever received a liberal 
construction from this court, for the carrying out 
of its ends of securing a home for the family. 

In Hoskins v. Litchfield, 31 Dll. 143, it was ob- 
served that the object of the legislation upon the 
subject was especially to throw a shield and protec- 
tion around the wife and children, even more than 
the husband; that to those it designed to secure a 
home in spite of the husband and father; that in 
one of these modes alone, viz.: release by the wife 


or abandonment, does the law design that the right | Supreme Court of New Jersey, February Term, 1810. 


of homestead exemption shall be lost to the wife 
and children; that the right was designed by the 
legislature to be sacred as the right of dower, and 
from similar considerations of public policy. This 
is the light in which the homestead exemption is 
viewed by the decisions of this court. In their 
spirit we can not otherwise than hold that the ex- 
press enactment of the legislature that the home- 
stead right shall continue after the death of the 
householder in whom it may be, for the benefit of 
the husband or wife surviving, and of the children 
until the youngest child becomes twenty-one years 
of age, must prevail; that it must have the effect 
to make the homestead right the paramount right, 
where there is attempted to be asserted in opposi- 
tion to it, as against surviving children under 
twenty-one years of age, a right acquired by grant 
from the husband of his estate as tenant by the 
curtesy. 











The estate by curtesy must be held as qualified 
by the homestead exemption, and to yield thereto 
whenever there may be interference between them. 


Appellant’s counsel cites, as in support of the 
right claimed by appellant, the cases of Wolf v. 
Wolf, 67 Ill. 55; Sontag v. Schmisseur, 76 Id. 
541; Fight v. Holt, 80 Id. 84. 

In the former case a judgment in an action of 
ejectment, brought by the surviving husband of 
the wife, in whom was a homestead right at her 
death. against the children occupying the home- 
stead, one of them being a minor, was sustained in 
favor of such surviving husband and father. But 
it was there expressly stated that it was not per- 
ceived how the question of homestead could arise 
as between the parties there. 

That case, then, can not be considered as in op- 
position to the decision here, where the question 
of homestead certainly does arise between the par- 
ties. Giving the father possession, in that former 
case, would not appear to be depriving the infant 
defendant of the homestead. 

In the two other cases cited, the question was 
between widow and heirs, it being held that the 
widow was not entitled to hold a homestead as 
against the heirs. They appear to be without ap- 
plication. 

The decree in the case should have done no more 
than to enjoin the prosecution of the suit of forci- 
ble detainer, or any other suit to recover possession 
of the premises, until the youngest child should 
become twenty-one years of age, and to that extent 
it is affirmed; but so far as the decree declares the 
sale and deed made by William Loeb to be in- 
operative and void, and that William Loeb and 
Adolph Loeb execute a conveyance of their inter- 
est in the premises to complainants, it is erroneous, 
and is reversed and the cause remanded. 


— 


RECEIVER—RIGHT TO MAINTAIN SUIT IN 
ANOTHER STATE. 





HURD v. CITY OF ELIZABETH. 





A receiver appointed in a foreign jurisdiction, 
clothed with authority to take the designated prop- 
erty wherever situate, may sustain a suit for such 
property in the courts of this State. This is the rule 
whenever the creditors of the person represented by 
the receiver do not intervene. 


On demurrer to the declaration. 

The plaintiff brought this suit in his character 
of receiver of the Third Avenue Savings Bank. 
The allegations touching his right to sue were the 
following: ‘‘ For that the said S. H. Hurd hereto- 
fore, to wit, on the thirtieth day of November, 1875, 
at the city of Kingston, in the State of New York, 
to wit, at Elizabeth, in said county of Union, was 
duly appointed receiver of the Third Avenue Say- 
ings Bank, by the Supreme Court of the State of 
New York, in pursuance of the laws of said State 
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of New York, and afterwards, to wit, on the day 
and year last aforesaid, duly qualified as such re- 
ceiver, and thereupon became empowered to exer- 
cise and perform all the powers and duties imposed 
upon him as receiver as aforesaid, by virtue of the 
laws of the State of New York, and said appoint- 
ment, and particularly by said laws and his said 
appointment, hecame seized and possessed of the 
personal property and choses in action of the said 
Third Avenue Savings Bank, and entitled to sue 
for, collect and receive all moneys then due to the 
said, the Third Avenue Savings Bank and particu- 
larly the several sums hereinafter mentioned.” 

The declaration then showed, in the form of 
common counts, sundry moneys due antecedently 
to the receivership, to the savings bank,and con- 
cluded in the usual style. The defendant demur- 
red. - 

R. E. Chetwood, for the demurrant; Magie & 
Cross, contra. 

BeEasLey, C. J., delivered the opinion of the 
court. 

The plaintiff's right to stand as the actor in this 
suit is derived wholly from the receivership that 
was conferred upon him by the Supreme Court of the 
State of New York; and on the part of the defend- 
ant, such right is contested on the ground that it 
is contrary to established rules for the courts here 
to lend their assistance in carrying into effect an 


. Office created in the course of a proceeding before 


a foreign tribunal. To vountenance this contention 
various authorities are cited, and notably among 
them that of Booth v. Clark, 17 How. 322. But 
that case belongs to a train of decisions which have 
been undoubtedly rightly decided, but which are 
not to be regarded as ruling the precise point now 
inissue. ‘The decisions thus referred to will be 
found in High on Receivers, § 239, and they are all 
cases involving a controversy between the receiver 
and the creditors of the person whose property 
has been placed under the control of such 
receiver. In sucha posture of things it is mam‘fest 
that different considerations should have force from 
those that are to control when the litigation does 
not involve the rights of creditors in opposition to 
the claims of the receiver. That the officer of a 
foreign court should not be permitced, as against 
the claims of creditors resident here, to remove from 
this State the assets of the debtor, is a proposi- 


’ tion that appears to be asserted by all the decis- 


fons; but that, similarly, he should not be permit- 


ted to remove such assets when creditors are not 


so interested, is quite a different affair, and it may, 
perhaps, be safely said that this latter doctrine has 
no direct authority in its favor. There are cer- 
tainly dicta that go even to that extent, so that 
text-writers seem to have felt themselves war- 
ranted in declaring that the powers of an officer of 
this kind are strictly circumscribed by the juris- 
dictional limits of the tribunal from which he de- 
rives his existence, and that he will not be rezog- 
nized asa suitor outside of such limits. But I 
think the more correct definition of the legal rule 
would be that a receiver can not sue, or otherwise 
exercise his functions, in a foreign jurisdiction 
whenever such acts, if sanctioned, would interfere 








with the policy established by law in such foreign 
jurisdiction. There seems to be no reason why 
this thould not be the accepted principle. When 
there are no persons interested but the litigants in 
a foreign jurisdiction, and it becomes expedient, 
in the progress of such suit, that the property of 
one of them, wherever it may be situated, should 
be brought in and subjected to such proceeding, I 
can think of no objection against allowing such a 
power to be exercised. It could not be exercised 
ina foreign jurisdiction to the disadvantage of 
creditors resident there, because it is the policy of 
every government to retain in its own hands the 
property of a debtor until all domestic claims 
against it have been satisfied. But, beyond this 
precaution, why should any restraint be put upon 
the foreign procedure? ‘The question thus raised 
has nothing to do with that other inquiry that is 
frequently discussed in the books, whether a re- 
ceiver at common law is in point of fact clothed 
with the power to sue in a foreign jurisdiction; 
that is a subject standing by itself, for the present 
argument relates to a case in which the officer is 
authorized, so far as such power can be given by 
the tribunal appointing him, to gather in the 
assets, both at home and abroad. Conceding that 
the officer is invested with his fullness of authority, 
it would appear to be in harmony with those legal 
principles by which the intercourse of foreign 
States is regulated for every government, when its 
tribunals are appealed to, to render every assist- 
ance in its power in furtherance of the execution 
of such authosity, except in those cases when, by 
so doing, its own policy would be displaced or the 
rights of its own citizens invaded or impaired. 
After completely protecting its own citizens and 
laws, the dictates of international comity would 
seem to require that the officer of the foreign tri- 
bunal should be acknowledged and aided. The 
appointment of a receiver, with full powers to col- 


‘lect the property of a litigant, wherever the same 


might be found, should be deemed to operate as an 
assignment of such property to be enforced every- 
where, subject to the exception just defined. Such 
a rule is, I think, both practicable and just. If A, 
being the only creditor of B, should sue him ina 
court of this State, and the exigencies of justice 
should require that the property of B, wherever 
the same might be situated. should be put under 
the control of the forum in which the proceedings 
were pending, and such receiver should be appoint- 
ed and should be legally clothed with the requisite 
authority to sue for, and take possession of such 
property, I can find nothing in the rules of law or 
of good policy that should permit the debtors of B 
to set up that such judgment has no extra-terri- 
torial force. To sanction such a plea would be to 
frustrate, as far as possible, the foreign procedure, 
simply for the purpose of doing so, the single re- 
sult being that a court would be baffled, and, per- 
haps, prevented from doing justice. Such ought 
not to be the legal attitude of governments to- 
wards each other. To the extent to which 
this subject has been involved, it has, I think, 
been properly disposed of in the adjudications 
already made in this State. Thus, in Varnum v. 
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Camp, 1 Green, 326, it was decided that an instru- 
ment efficient at the domicil of the maker to 
transfer his property could not dispose, in a man- 
ner inconsistent with the policy of our laws, of his 
movables situate here. In this case, the duty of 
comity was admitted, but the decision was put 
upon the ground that this State was not required, 
by force of such duty, to abandon an established 
policy of its own in favor of a different policy 
prevalent in another jurisdiction. Moore v. Bon- 
nell, 2 Vroom, 90, was decided on a similar princi- 
ple, and it has this additional feature, that while it 
in a general way rejects the control of the foreign 
policy, it does this only to the extent rendered nec- 
essary for the purpose of self-protection; for, be- 
yond this limit, it gives effect to and enforces the 
foreignlaw. And the same disposition to co-operate 
as far as practicable in sustaining an alien policy is 
exhibited in the case of Normand’s Administrator 
v. Grognard, 2 C. E. Green, 425. The foregoing 
view will be found to be in accord with the follow- 
ing cases: Hoyt v. Thompson, | Seld. 320; Runk 
v. St. John, 29 Barb. 585; Taylor v. Columbian 
Ins. Co., 14 Allen, 353. 

In view of these considerations and authorities 
my conclusion is, that the legal effect of the ap- 
pointment of a receiver in a foreign jurisdiction 
in transferring to him the right to collect the 
property passing under his control by virtue of 
such office, will be so far recognized by the courts 
of this State as to enable such officer to sustain a 
suit for the recovery of such property. 

But it is also said that the declaration is 
substantially defective. It is certainly informal 
and so imperfect that upon motion it would have 
been set aside; and the only question is, whether 
by force of our statute, it may not be supported as 
against a general demurrer. The defects of this 
pleading are very marked. For example, the ap- 
pointment of a receiver is a measure incidental to 
a suit, and yet the pendency of sucha suit is not 
shown, the curt averment being that the plaintiff, 
at a certain date, was appointed to such office by 
the Supreme Uourt of the State of New York. So 
the capacities of the receiver and his right to sue 
isin the form rather of a deduction of the pleader 
than the statement of a fact. I can find nothing 
analogous to such a course in any of the prece- 
dents of pleading. Still, as the imperfections of 
this declaration could readily have been objected 
to on motion, which has taken the place of a spe- 
cial demurrer, and as it is not entirely clear 
whether such imperfections are matters of sub- 
stance or matters of form, I have concluded that 
the demurrer ought not to be sustained. 





In Brewer v. Watson, recently decided by the Su- 
preme Court of Alabama, it was held that a mandamus 
would be granted against the executive or adminis- 
trative officers of the State, to alluw inspection of the 
records in which the applicant had an interest, unless 
it were shown that a refusal was justifiable on grounds 
of public policy in the particular case. 





ELECTIONS — PROMISE TO VOTERS TO 
PERFORM DUTIES OF OFFICE FOR LESS 
THAN LEGAL COMPENSATION. 


STATE v. COLLIER. 


Supreme Court of Missouri, April Term, 1879. 
[Filed June 2, 1879.| 


Where a candidate for the office of probate judge, 
in order to secure his election, pledges himself, if 
elected, to perform the duties of such office for a sum 
less than one-half of the fees allowed by law, and 
voters are thereby induced to vote for such candi- 
date, and he thus receives a majority of the votes cast 
for such office at such election: Held, that the election 
of such officer, secured by these means, is invalid as 
against public policy. 


At a mass convention of the voters and tax- 
payers of Callaway county, held in the city of 
Fulton, August 17, 1878, there were present about 
one thousand citizens of the county, for the pur- 
pose of nominating candidates to be voted for, for 
the various county offices at the general election 
in November of that year. Respondent, Collier, 
was a candidate before the convention for the 
office of probate judge of the county, and he offer- 
ed a resolution, which was adopted by the conven- 
tion, requiring delegates to pledge themselves to 
perform the duties of the various county offices for 
much less than the compensation allowed by law, 
among others, that of probate judge for $1,200. 
Respondent was nominated for probate judge, ac- 
cepted the nomination, made the pledge required 
by the resolution, and canvassed the votes of the 
county prior and up to the day of the election, 
pledging himself in his public speeches, in the news- 
papers of the county, and, in his personal solicita- 
tions to the voters, to perform the duties ef the 
office. if elected, for $1,200 a year, declaring that 
the legal fees amounted to $2,600 per annum. The 
ballot, on which respondent’s name as a candi- 
date was printed, and which was voted by the 
voters, was printed with the names of other candi- 
dates nominated at the county convention, and was 
headed: ‘*‘ Low Salary Democratic County Ticket.” 
At the general election, November 5, 1879, respond- 
ent was elected probate judge of the county, re- 
ceiving two hundred votes more than his compet- 
itor, duly qualified, and entered upon the duties of 
his office. The attorney-general, February 7, 1879, 
filed his information in the Supreme Court for writ 
of quo warranto against respondent, setting up these 
facts, and asking judgment of ouster, to which re- 
spondent demurred, assigning specific reasons 
which are sufficiently noticed in the opinion. 

Attorney-General Smith, for relator; Boulware, 
Snell & Flanagan, for respondent. 


SHERWOOD, C. J., delivered the opinion of the 
court: 

The legal sufficiency of the information being 
questioned by the demurrer, requires at our hands 
an examination into such alleged sufficiency. 

Every one will concede that it is of the first im- 
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portance that popular elections should be con- 
ducted in such a way as to exempt them, so far as 
the infirmities incident to human agencies will per- 
mit, from impreper influences. Here the demur- 
rer confesses that being induced by the offers of 
respondent to take for his own use only $1,200 out 
of $2,600, the aggregate fees of the desired office 
of judge of probate, two hundred of the voters and 
tax-payers of the county who would otherwise have 
voted for respondent’s rival, changed their pur- 
pose, and voted for respondent, who, but for such 
offers and their acceptance, would never have been 
elected. These admissions of the demurrer throw 
the burden of the assumed lawfulness of his acts 
upon the shoulders of the respondent, and the 
question arising upon the admitted facts is, whether 
the means employed by him to secure his election 
were lawful means—means such as this court can 
sanction, when the respondent, called upon by our 
writ of quo warranto, to disclose his title to the 
Office of judge of probate, discloses also that his 
title must, for its validity, ultimately rest upon the 
means of whose employment the State in her in- 
formation complains. 

In the recent case of State v. Purdy, 36 Wis. 213, 
the question raised by this information was learn- 
edly and exhaustively discussed, and in such a 
manner as to leave nothing to be desired, and the 
conclusion there reached that means similar to 
those employed in the present instance were not to 
be tolerated, and that the title to the office secured 


* thereby would be declared invalid. There the con- 


test was between two individuals as to whom was 
entitled to the office of county judge; the relator 
claiming it in consequence of the reception of 
twenty-three more votes than the incumbent, but 
the latter claimed in his answer that the salary of 
ccunty judge was fixed at $1,000; that relator, be- 
ing a candidate for the office, published and circu- 
lated through the county a promise addressed to 
the electors thereof, that if elected county judge 
he would perform all the duties, and furnish an 
office, and all other incidentals except the record 
books, for $600 per annum during his term, and 
that solely by this offer, one hundred of the voters 
of the county were induced to vote for relator, thus 
securing his election. This was held sufficient on 
demurrer. 

Iam unable to distinguish this case in principle 
from that one. Here, it is true, the result of re- 
spondent’s action, if he complied with his promise, 
will not be as there, the enriching of the county 
treasury—by refraining from withdrawing there- 
from asum of money, and thereby benefiting, pe- 


-cuniarily, each tax-payer in the county—but the 


legal effect of the offer of the respondent is in no 
wise different; for while he does not propose to 
enrich the treasury of the county, as in the Wis- 
consin case, he does propose to impoverish himself, 
and benefit every suitor who might come before 
him in his judicial capacity, by diminishing his 
lawful fees to less than one-half of their usual rate. 
In other words, he appealed, and the demurrer ad- 
mits he was successful in that appeal—not to the 


fair and honest judgment of the voters touching 


his qualifications and fitness for the office to which 











he aspired, but to the cheapness with which he 
would discharge his judicial duties. He said to the 
voters in effect and with effect, ‘Elect me probate 
judge of your county,and no suitor whocomes before 
me shall ever be charged even half the fees which 
the law allows ’’—thus making the office which he 
sought not a matter of qualification, but of bargain 
and sale. It is not necessary, in this case, to show, 
as Claimed by respondent, that he or those who 
voted for him, have been guilty of the crime of 
bribery in its strict sense. In instances like the 
present—instances involving the freedom and pu- 
rity of elections—that term possesses a broader 
significance. As is well said in the case above 
cited, ‘* It may proverly be employed to define acts 
not punishable as crimes, but which involve moral 
turpitude, or are against public policy.’’- And 
there the court held that, though the answer did 
not contain allegations of fact showing that the 
relator, or any of the voters of the county, had 
been guilty of the criminal offense of bribery, yet 
that answer was sufficient; and that acts falling 
short of that crime in its more restricted and tech- 
nical meaning, would justify the rejection of votes 
cast for the party made successful by the employ- 
ment of the unlawful means. And Hawkins’ Pleas 
of the Crown is quoted from extensively, and 
fully supports the position taken, where he says: 
* Also bribery sometimes signifies the taking or 
giving of a reward for offices of a public nature; 
and certainly nothing can be more palpably preju- 
dicial to the good of the public than to have places 
of the highest concernment, on the due execution 
whereof the happiness of both king and people doth 
depend, disposed of, not to those who are most 
able to execute them, but those who are most able 
to pay for them; nor can anything be a greater dis- 
couragement to industry and virtue, than to see 
those places of trust and honor, which ought to be 
the reward of those who, by their industry and 
diligence have qualified themselves for them, con- 
ferred on such who have no other recommendation 
but that of being the highest bidders; neither can 
anything be a greater temptation to officers to 
abuse their power by bribery and extortion, and 
other acts of injustice, than the consideration of 
the great expense they were atin gaining their 


{ places, and the necessity of sometimes straining a 
‘ point to make their bargain answer their expecta- 


tion.” Vol. 1, ch. 27,§3. Again, the learned au- 
thor says: ‘It is of the utmost importance to the 
public welfare that, in the administration of the 
government, none but persons competent to per- 
form the duties of their offices should be admitted 
into any department. But if the sale of offices 
were allowed to those who have the patronage and 
appointment, it is evident that there would be the 
greatest danger of situations being filled, not by 
those whose talents fitted them for the station, but 
whose purses enabled them to obtain it. The sale 
of offices may, therefore, justly be ranked as an 
offense against the political economy of the State.’’ 
Vol. 1, ch. 32, p. 748. 

In Tucker v. Aiken, 7 N. H. 140, a similar view 
was taken, concerning a practice which had ob- 
tained of putting up at public auction, and dis- 
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posing of the office of constable to the highest, 
and of collector to the lowest bidder, the court there 
saying in reference to the custom: ‘ It has a ten- 
dency to direct the attention of the electors from 
the qualifications of the candidates, to the terms 
on which they will consent to serve, and makes the 
choice turn upon considerations which ought not 
to have an influence.’’ The doctrine in that case, 
so far as concerns public offices, met with approval 
in Massachusetts, the court, in Alvord v. Collin, 
20 Pick. 428, saying: ‘* We fully recognize the va- 
lidity of the objection to the sale of offices, whether 
viewed ina moral, political or legal aspect. It 
is inconsistent with sound policy. It tends tocor- 
ruption. It diverts the attention of the electors 
from the personal merits of the candidates to the 
price to be paid for the office. It leads to the elec- 
tion of incompetent and unworthy officers, and on 
their part to extortion and fraudulent practices to 
procure a remuneration for the price paid. Nor 
can we discover a difference in principle between 
the sale of an office for a valuable consideration 
and the disposing of it to a person who will perform 
its duties for the lowest compensation. In our opin- 
ion, the same objection lies against both.”’ And the 
Legislature of Massachusetts applied the principle 
now being discussed in a still more marked manner 
in the year 1810. The town of Gloucester, though 
entitled to six representatives, for economical 
reasons, was accustomed to return but two mem- 
bers, whose pay had by law to be furnished by 
the town. In that year, however, for political 
considerations it was deemed desirable that the 
entire number of representatives to which the 
town was entitled should be elected. Whereupon 
several individuals with a view to induce the town 
to elect a full delegation, gave a bond for the use 
of the inhabitants, conditioned that the whole ex- 
pense of such a representation should not exceed 
the pay of two members. But it was held by the 
legislature that the election was void, though none 
of the members elected from the town had any 
agency whatever in procuring the execution of the 
bond. The Supreme Court of Wisconsin after 
citing the above and other authorities, say: ** The 
doctrine which we think is established by the fore- 
going authorities and which we believe to be sound 
in principle is, that a vote given for a candidate 
for a public office in consideration of his proinise 
in case he should be elected, to donate a sum of 
money or Other valuable thing to a third party, 
whether such party be an individual, a county or 
any other corporation, is void.” 

We must regard the cuses above cited as conclu- 
sive of this one, and reiterate the statement that 
the offers in this case made by respondent differ in 
no essential particular from the Wisconsin case— 
the offers in each case were equally deserving of 
condemnation, and were in spirit and purpose the 
same. For if bribery inits larger sense, in its ap- 
plication to election cases, is the promise by the 
candidate to donate, if elected, a sum of money or 
other valuable thing to a third party, the promise 
in the cuse at bar ought to be heldas falling within 
the same catagory, since, though the suitors who 
may have to appear before the candidate when 








judge of probate, cannot in the nature of things 
be designated, yet the corrupting tendencies of 
the offer remain the same; remain to swerve the 
voter from his duty as a citizen, to blind his per- 
ceptions as to the question he should consider, 
the qualifications of the candidate, and to fix them 
upon considerations altogether foreign to the 
proper exercise of the highest right kuown to free- 
men, the right of saffrage; a right upon whose ab- 
solutely free and untrammelled exercise depends 
the perpetuity of our republican institutions. 

The transaction of which the State in the pres- 
ent instance complains may have been entered into 
with laudable motives, but it is, as we think has 
been successfully shown, decidedly demoralizing 
in its tendencies, and utterly subversive of the 
plainest dictates of public policy. The maxim in 
such cases should be obsta principiis; and itis only 
by a rigid observance of which by the courts that 
the purity of elections can be preserved. The leg- 
islature of this State has, as we are informed, at 
its last session enacted a statutory prohibition 
against the employment in elections of agencies 
such as have been condemned, thus giving legisla- 
tive recognition to the principles herein enunciated. 

Holding these views, the information will be held 
sufficient in law, the objections taken thereto by 
the demurrer not well taken, and the respondent 
required to plead further. All concur. 


_— 
-o 


RAILROADS—LIABILITY FOR INJURIES TO 
EMPLOYEES BY REASON OF DEFECTS IN 
CARS OF OTHER ROADS TRANSPORTED 
OVER THEIR LINES. 








BALDWIN v. CHICAGO, ETC. R. CO. 





Supreme Court of Iowa, April Term (Dubuque), 1879. 


1. LIABILITY FOR DEFECTS IN CARS OF OTHER 
Roaps — Duty TO RECEIVE AND TRANSPORT. — 
While an employee of a railroad company may require 
the cars constructed by such company to be equipped 
with all practical appliances to insure the safety of 
those handling them, he is not entitled to demand the 
same degree of perfection in the cars of other com- 
panies which may be transported over the road in the 
ordinary course of its business, and the company is 
not liable for an injury which occurs by reason of the 
fact that the cars of other companies so transported 
are constructed differen*ly from its own. If they are 
such as are in ordinary use upon other roads, it is the 
duty of the company to receive and transport them, 
and it can not be charged with negligence for so do- 
ing. 

2. EVIDENCE — TESTIMONY OF EXPERTS AS TO 
CONSTRUCTION OF CARS.—Upon the question of the 
proper construction of cars, the advantages and dis- 
advantages of a particular construction and the effect 
of such construction upon the safety with which the 
cars can be coupled and handled, the testimony of ex- 
perts is competent, 


Appeal from Cass Circuit Court. 

The plaintiff, claiming to be an employee of de- 
fendant, whose duty it was to couple and uncouple 
cars, was injured while in the performance of his 
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duty without fault on his part, but through the 
fault and negligence of the defendant, as he 
claims. The act of negligence stated in the peti- 
tion consisted in having on its track cars, ‘‘the 
couplings, bumpers or chafing irons, commonly 
called dead-woods,’? which were not the usual 
ones in use upon said road, nor such as had been 
in use thereon at any time during which plaintiff 
bad been in the employ of defendant; “ but that 
the same were of an old and unusual pattern, not 
now in use upon the cars of defendant, and were 
imperfect and defective.’ While engaged in coup- 
ling such cars the plaintiff was injured. 

There was a trial by jury, verdict and judgment 
for plaintiff, and defendant appeals. 


Wright, Gatch & Wright and Rising, Wright & 
Baldwin, for appellant; Sapp, Lyman & Ament, for 
appellee. 


SEEVERS, J., delivered the opinion of the court: 

The plaintiff had only been working for defend- 
ant three or four days when he was injured. He 
had no previous experience in the business. There 
was no evidence tending to show the cars were out 
of repair; the contrary clearly appeared. There 
is no dispute but the cars the plaintiff attempted to 
couple had at each end double dead-woods on each 
side of the draft-iron, about a foot from it, and 
projecting out even with the draft-iron. The evi- 
dence did not show the cars to be faulty in their 
construction in any other respect. They did not 
belong to the defendant, but had been received on 
its track in the ordinary course of business from 
some connecting road. The uncontradicted evi- 
dence was that cars constructed as these were, 
were used by Eastern roads and were more 
or less frequently hauled over Western roads, 
including defendant’s; being usually employed 
in the through freight business. The double 
dead-woods are not used by Western roads 
generally in constructing their own cars. It was, 
however, disclosed by the evidence that they are 
so used by the Illinois Central Railroad. ‘The de- 
fendant’s cars are constructed with but a single 
dead-wood on each end, through which runs the 
draft-iron. It did not appear from the evidence 
how long the double dead- woods had been used or 
how old the pattern was. 

The court instructed the jury as follows: 

6. The specific matters which the plaintiff 
charges against the defendant in this case as neg- 
ligent are, that it had upon its track in its yard, 
and required him tc werk about cars that were 
improperly constructed; in that they had coup- 
lings and buffers of an old and unusual pattern, 
differing from those usually in use on defendant’s 
road, and different from any plaintiff had before 
seen or worked with, and more dangerous than 
those ordinarily in use, and that he was not in- 
formed thereof. 

“It is the duty of the defendant, so far as its 
own Cars, or cars controlled by it, are concerned, 
to place upon its track and in use by its employees 
only such as are well constructed for the purpose 
for which they are used, and to see that they are 


equipped with such appliances as experience shows ° 





are best calculated to insure the safety of its em- 
ployees. 

“Tt is also the duty of the defendant, under the 
law, to receive and draw over its railway the 
ears of any connecting railway when requested, 
provided such cars are in good repair and properly 
constructed and equipped. 

‘But the defendant is not obliged, and ought 
not, to receive upon its track and compel its em- 
ployees to handle cars which by reason of want of 
repair or faulty construction, or improper appli- 
ances, are shown by experience to be so danger- 
ous to the lives of its employees as that ordinary 
prudence would forbid their use. 

‘*And if the cars which caused the injury to plain- 
tiff were, by reason of having the double dead- 
woods or buffers, so extraordinarily dangerous to 
handle as that ordinary prudence would forbid 
their use, then it would be negligent on the part 
of the defendant to either have such cars of its 
own on its road, or to receive from other roads 
and transport them, and require its employees to 
handle them.”’ 

This instruction submits to the jury to be deter- 
mined: 1. Whether cars constructed as these were 
are ‘‘more dangerous than those ordinarily in use.” 
2. Have the cars in question been ‘‘shown by ex- 
perience to be so dangerous to the lives of its em- 
ployees as that ordinary prudence would forbid 
their use?’? 3. Whether the cars were, by rea- 
son of ‘‘having the double dead-woods or buffers, 
so extraordinarily dangerous to handle as that or- 
dinary prudence would forbid their use?”’ If these 
eeveral propositions, or any of them, were found 
in favor of the plaintiff then, as a matter of law the 
defendant was negligent in receiving and having 
such Cars on the road. 

The jury were farther instructed: ‘In determin- 
ing whether cars so equipped with double dead- 
woods or buffers are so unusual, old-fashioned 
and dangerous as that it will be negligent to use 
them, you ought to consider the difference between 
their construction and that of other patterns, the 
manner in which couplings have to be made, 
whether defendant has such cars of its own in use, 
and how generally they are in use upon well-equip- 
ped roads, and whether or not any discrimination 
has ever been made by railroad companies or ex- 
perienced railroad men against cars so construct- 
ed, and any other matters shown in evidence bear- 
ing on this question.” 

This instruction contains another thought at 
least on the same subject, which is that In determ- 
ining the question of negligence, the jury might 
take into consideration ‘‘ whether the defendant 
had such cars of its own in use.” 

The foregoing instructions constitute the law 
of the case, and therefrom the conclusion is irre- 
sistible that the material question for the jury was 
whether these cars were more dangerous than 
those ordinarily in use, or so extraordinarily dan- 
gerous to handle as to make it negligence to re- 
ceive them. 

‘T'wo witnesses on the part of the defendant gave 
evidence as to the construction of the cars, and it 
is not claimed they were not competent as experts. 
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They were asked by counsel for defendant what 
advantage double dead-woods afforded to cars; 
what effect they would have, if any, in protecting 
the cars from being driven together in the course 
of transportation; whether with a higher degree of 
caution cars so equipped could be coupled with 
safety. Upon the groundsof incompetency and irrel- 
evancy objections to these questions were sustained. 

The questions were evidently designed to elicit 
from the witnesses that the cars were not improp- 
erly constructed, and that they possessed certain 
advantages because of the double dead-woods. If 
this had been shown it would have tended to justify 
their use. Even if more dangerous to employees 
the other advantages might more than overbalance 
this defect. Employers are only entitled to have 
used the best practical appliances, having in view 
the business of the road. It will not do to say 
that only such appliances shall be used as will 
render accidents impossible. The additional dan- 
ger from such cars must be regarded as ordinary 
and incidental to the business. If their use was 
justifiable under any circumstances the degree of 
caution required was material, and whether or not 
they could be coupled with safety. 

The case at bar, we think, is distinguishable 
from Hamilton y. The D. V. R. Co., 36 Iowa, 31, 
and Muldowney v. The L[llinois, &c. R. Co., Id. 462. 
In the former the question was: ‘‘What is the 
proper way to couple cars when timber projects”’ 
over the end of the cars. This question had refer- 
ence to the conduct of the plaintiff, and the de- 
sign was to show he had not used proper care, and 
it was said ** certainly an opinion of the witness in 
regard to the caution exercised by the plaintiff is 
not admissible.” In substance the same ruling 
under a different state of facts was made in the 
Muldowney case. 

It is admitted that no general rule can be Jaid 
down on this subject. The nearest approach 
thereto is, we think, stated in the Muldowney case. 
It is there said, among other things: ‘* Where the 
question so far partakes of the nature of a science 
as to require a course of previous habit or study in 
order to the attainment of a knowledge of it,’’ the 
opinion ef witnesses competent to speak should be 
received. The construction of cars, the mode and 
manner of operating them, and the effect of a par- 
ticular thing on their safety and usefulness, is a 
habit, study or science. 

We feel satisfied that the ordinary juror would 
not know the effect of these double dead-woods, or 
whether they possessed any advantages or disad- 
vantages over others. We, therefore, think the 
court erred in excluding the evidence sought to be 
introduced. 

Taking the forgoing instructions together the 
rule is laid down that the defendant was bound to 
receive and haul these cars over its road only in 
the event the jury should fiud they were in good 
repair and properly constructed, and the jury were 
authorized to find, because of the double dead- 
woods, they were improperly constructed,notwith- 
standing the uncontradicted testimony showed 
they were in the usual course of business used on 
other roads. 











As has been said, it was the duty of the defend- 
ant to make use of the best practicable appliances 
known and in use in the construction of its own 
cars. Greenleaf v. Ill. Cent. R. Co. 29 Iowa, 
14. But what should be the rule ina case like 
the present was not determined. If the jury have 
the right to infer negligence because of the double 
dead-woods, then it is, and must continue to be 
negligence, in and of itself, for the defendant to re- 
ceive such cars or haul them over it8 road. This 
precise question, as to cars constructed like these, 
was determined in I. B. & W. R. Co. v. Flanagan, 
77 Ill. 365, and it was held that such act did not 
constitute negligence. 

It must be borne in mind that the question is 
whether it is negligence for the defendant to re- 
ceive and transport cars of other roads in general 
use, and in the ordinary course of business which are 
not constructed with the most approved appliances. 

Public policy has some bearing on this proposi- 
tion. It is undoubtedly of great importance to 
the trade and commerce of the country that a car 
once loaded should go through to its destination 
without breaking bulk. It is unnecessary, it is 
believed, to enlarge on this point as its importance 
will be readily acknowledged. 

Suppose then the Union Pacific Railroad Com- 
pany should deliver a car constructed as these 
were to the defendant, which was loaded with 
merchandise destined for New York, and as pro- 
vided in the code, section 1292, and in strict ac- 
cordance therewith, request the defendant to trans- 
port the same, would the defendant be bound to 
receive such car, and for a refusal would it be liable 
in damages —the only ground of refusal being 
that it was dangerous to its employees to transport 
such a car, while on the other hand it would be 
shown that cars so constructed were in use on all 
other roads. 

It is sufficient to say that it admits of great 
doubt whether such a defense should be permitted 
to prevail. 

The occasional or frequent use of such cars on 
any road in the ordinary course of business, is one 
of the ordinary risks an employee assumes. He 
knows, or is bound to know, that cars from other 
roads are being constantly hauled over the road 
whose employee he is. The most ordinary ob- 
servation will teach him this. He must know these 
cars may be differently constructed. To our 
knowledge, at least, there is no general rule in re- 
lation thereto, and the evidence in this case dis- 
closes the fact that none such exists. He may well 
require that the cars provided by the company 
whose employee he is should have all the modern 
appliances; but it is not reasonable that he, at the 
expense of the commerce of the country, should re- 
quire this as to all other cars that may be trans- 
ported in the usual and ordinary course of business. 
The question is not in the case whether one com- 
pany is bound to receive from another cars which 
are out of repair. We have, therefore, no occasion 
to determine it. 

It follows, from what has been said, that in giv- 
ing the instructions aforesaid the court erred. Re- 
versed. 
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CONFLICT OF LAWS—CAPACITY TO CON- 
TRACT. 


MILLIKEN v. PRATT. 





Supreme Judicial Court of Massachusetts, January, 
1879. 


A contract made im another State (Maine) by a mar- 
ried woman residing here (Massachusetts), which con- 
tract a married woman is allowed by the laws of 
Maine to make, but is not, under the laws of Massa- 
chusetts, capable of making, will sustain an action 
agaist her in the courts of Massachusetts, although 
the contract was made by letter sent from her in Mas- 
sachusetts to the other party in Maine. 


Contract to recover $500 and interest from Jan- 
uary 6, 1872. Writ dated June 30, 1875. The case 
was submitted to the Superior Court on agreed 
facts, in substance as follows: 

The plaintiffs are partners doing business in 
Portland, Maine, under the firm name of Deering, 
Milliken & Co. The defendant is, and has been 
since 1850, the wife of Daniel Pratt, aad both have 
always resided in Massachusetts. In 1870, Daniel 
P., who was then doing business in Massachusetts, 
applied to the plaintiffs at Portland for credit, and 
they required of him, as a condition of granting the 
same, a guaranty from the defendant to the 
amount of $500, and accordingly he procured from 
his wife the following instrument: 

“ Portland, January 29,1870. In consideration 
of one dollar paid by Deering, Milliken & Co., re- 
ceipt of which is hereby acknowledged, I guaran- 
tee the payment to them by Daniel Pratt of the sum 
of five hundred dollars, from time to time as he 
may want—this to be a continuing guaranty. 

SARAH A. PRaTT.” 


This instrument was executed by the defendant 
two or three days after its date, at her home in 
Massachusetts, and there delivered by her to her 
husband, who sent it by mail from Massachusetts 
to the plaintiffs in Portland; and the plaintiffs re- 
ceived it from the post-office in Portland early in 
February, 1870. 

The plaintiffs subsequently sold and delivered 
goods to Daniel from time to time until Octob: r 7, 
1871, and charged the same to him, and, if compe- 
tent, it may be taken to be true, that in so doing 
they relied upon the guaranty. Between February, 
1870, and September 1, 1871, they sold and deliver- 
ed goods to him on credit to an amount largely ex- 
ceeding $500, which were fully settled and paid for 
by him. This action is brought for goods sold from 
Sept. 1, 1871, to Oct. 7, 1871, inclusive, amount- 
ing to $860.12, upon which he paid $300, leaving a 
balance due of $560.12. The one dollar mentioned 
in the guaranty was not paid, and the only con- 
sideration moving to the defendant therefor was 
the giving of credit by the plaintiffs to her hus- 
band. Some of the goods were selected personally 
by Daniel at plaintiffs’ store in Portland, others 
were ordered by letters mailed by Daniel from 
Massachusetts to the plaintiffs at Portland, and all 
were sent by the plaintiffs by express from Port- 





land to Daniel in Massachusetts, who paid all ex- 
press charges. The parties were cognizant of the 
facts. 

By a statute of Maine, duly enacted and approved 
in 1866, it is enacted that ‘‘ the contracts of any mar- 
ried woman, made for any lawful purpose, shall be 
valid and binding, and may be enforced in the same 
manner as if she were sole.’’ The statutes and the 
decisions of the court of Maine may be referred 
to. 

Payment was duly demanded of the defendant 
before the date of the writ, and was refused by 
her. 

The Superior Court ordered judgment for the de- 
fendant, and the plaintiffs appealed to this court. 

W. W. Rice, for plaintiffs; W. 8. Stearns and 
J. H. Butler, for defendant. 

Gray, C. J., delivered the opinion of the court: 

The general rule is that the validity of a contract 
is to be determined by the law of the State 
in which it is made; if itis valid there, it is deemed 
valid everywhere, and will sustain an action in the 
courts of a State whose laws do not permit such a 
contract. Scudder v. Union National Bank, 91 U.. 
8S. 406, 2 Cent. L. J. 827. Even a contract ex- 
pressly prohibited by the statutes of the State in 
which the suit is brought, if not in itself immoral, 
is not necessarily nor usually deemed so invalid 
that the comity of the State, as administered by 
the courts, will refuse to entertain an action on 
such a contract made by one of its own citizens 
abroad in aState the laws of which permit it. Green- 
wood v. Curtis, 6 Mass. 358, 4 Am. Dec. 145; Mc- 
Intyre v. Parks, 3 Metc. 207. 

If the contract is completed in another State, it 
makes no difference in principle whether the citi- 
zen of this State goes in person, or sends an agent, 
or writes a letter, across the boundary line between 
the two States. As was said by Lord Lyndhurst, 
“Tf I, residing in England, send down my agent to: 
Scotland, and he makes contracts for me there, it 
is the same asif I myself went there and made 
them.” Pattison v. Mi!'s, 1 Dow & Cl. 342, 363.. 
So ifa person residing in this State signs andi 
transmits, either by a messenger or through the 
post-office, toa person in another State a written 
contract, which requires no special forms or solem- 
nities in its execution, and no signature of the per- 
son to whom it is addressed, and is assented to and 
acted on by him there, the contract is made 
there, justas if the writer personally took the 
executed contract into the other State, or wrote 
and signed it there; and it is no objection to 


the maintenance of an action thereon here, that. 


such a contract is prohibited by the law of this 
Commonwealth. McIntyre v. Parks, above cited.. 

The guaranty, bearing date of Portland, in the 
State of Maine, was executed by the defendant, a 
married woman, having her home in this Common- 
wealth, as collateral security for the liability of 
her husband for goods sold by the plaintiffs to 
him, and was sent by her through him by mail to. 
the plaintiffs at Portland. ‘The sales of the goods 
ordered by him from the plaintiffs at Portland, 


and there delivered by them to him in person, or: 


toa carrier for him, were made in the State o- 
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Maine. Orcutt v. Nelson, 1 Gray 536; Kline v. 
Baker, 99 Mass. 253. The contract between the 
defendant and the plaintiffs was complete when 
the guaranty had been received and acted on by 
them at Portland, and not before. Jordan v. Dob- 
bins, 122 Mass. 168. It must. therefore, be treated 

_ ed as made and to be performed in the State of 
Maine. 

The law of Maine authorized a married woman 
to bind herself by any contract as if she were un- 
married. Stat. of Maine of 1866, ch. 52; Mayo v. 
Hutchinson, 57 Me. 546. The law of Massachus- 
etts, as then existing, did not allow her to enter 
into a contract as surety orfor the accommodation 
of her husband, or of any third person. Gen.Stats., 
ch. 108, §3; Nourse v. Henshaw, 123 Mass. 96. 
Since the making of the contract sued on, and be- 
fore the bringing of this action, the law of this Com- 
monwealth has been changed, so as to enable mar- 
ried women to beer such contracts. Stats. 1874. 
ch. 184; Major v. Holmes, 124 Mass. 108; Kens- 
worthy v. Sawyer, ante, 28. 

The question, therefore, is, whether a contract 
made in another State by a married woman domi- 
ciled here, which a married woman was not at the 
time capable of making under the law of this Com- 
monwealth, but was then allowed by the law of 
that State to make, and which she could not law- 
fully make in this Commonwealth, will sustain an 
action against her in our courts. 

It has been often stated by commentators 
that the law of the domicil, regulating the 
capacity of a person, accompanies and gov- 
ernsthe person everywhere. But this statement, 
in modern times at least, is subject to 
many qualifications; and the opinions of for- 
eign jurists upon the subject, the principal of 
which are collected in the treatises of Mr. Justice 
Story and of Dr. Francis Wharton on the Conflict 
of Laws, are too varying and contradictory to con- 
trol the general current of the English and Ameri- 
can authorities in favor of holding that a contract, 
which by the law of the place is recognized as law- 
fully made bya capable person, is valid every- 
where, although the person would not, under the 
law of his domicil, be deemed capable of making 
it, 

Two cases in the time of Lord Hardwicke, have 
been sometime supposed to sustain the opposite 
view. The first is 2x parte Lewis, 1 Ves. Sen. 298, 
decided in the court of chancery in 1749, in which 
a petition under the statute of 4 George II, ch. 
10, that a lunatic heir of a mortgagee might be di- 
rected to convey to the mortgagor, was granted by 
Lord Hardwicke, on the ground of *‘ there having 
been a proceeding before a proper jurisdiction, the 
Senate of Hamburgh, where he resided, upon 
which he was found non compos, and a curator or 
guardian appointed for him and his affairs, which 
proceeding the court was obliged to take notice of.”’ 
But the foreign adjudication was thus taken notice 
of as competent evidence of the lunacy only; and 
that the authority of the foreign guardian was not 

recognized as extending to England is evident 
from the fact that the conveyanee prayed for and 
ordered was from the lunatic himself. The other 


\ 





is Morrison’s case, in the House of Lords in 1750, 
for a long time principally known in England and 
America by theimperfect and conflicting statements 
of counsel arguendo in Sill v.Worswick, 1 H. Bl. 677, 
682; but in which, as the Scotch books of reports 
show, the decision really was that a committee, ap- 
pointed in England, of a lunatic residing there, 
could not sue in Scotland upon a debt due him, 
but that, upon obtaining a power of attorney from 
the lunatic, they might maintain a suit in Scotland 
in his name; and Lord Hardwicke said that the Jaw 
would be the same in England—evidently meaning, 
as appears by his own statement afterward, that 
the same rule would prevail in England in the 
case of a foreigner who had been declared a luna- 
tic, and as such put under guardianship in the 
country of his domicil. Morrison’s Dict., Dec. 
4595; 1 Cr. & Stew. 454, 459; Thorne v. Watkins, 
2 Ves. Sen. 35, 37. Both those cases, therefore, 
rightly understood, are in exact accordance with the 
latter decisions, by which itis now settled in Great 
Britain and in the United States, that the appoint- 
ment of a guardian of an infant or lunaticin one 
State or country, gives him no authority and has 
no effect in another, except so far as it may influ- 
ence the discretion of the courts of the latter, in 
the exercise of their own independent jurisdiction, 
to appoint the same person guardian, or to decree 
the custody of the ward to him. Zz parte Watkins, 
2 Ves. Sen. 470; In re Houstoun, 1 Russ. 312; 
Johnstone v. Beattie, 10 Cl. & Fin. 42; Stuart v. 
Bute, 9 H. L. Cas. 440; S. C., 4 Macq. 1; Nugent 
v. Vetzera, L. R.2 Eq. 704: Woodworth v. Spring, 
4 Allen, 321; Story’s Confl., § 490. 

Lord Eldon, when Chief Justice of the Common 
Pleas, and Chief Justice Kent and his associates 
in the Supreme Court of New York, held that the 
question whether an infant was liable to an action 
in the courts of his domicil, upon a contract nade 
by him in a foreign country, depended upon the 
question whether by the law of that country sucha 
contract bound an infant. Male v. Roberts, 3 Esp. 
163; Thompson y. Ketcham,8 Johns. 189, 5 Am. 
Dec. 329. 

Mr. Westlake, who wrote in 1858, after citing the 
decision of Lord Eldon, well observed, ‘* That 
there is not more authority on the subject may be 
referred to its not having been questioned ;”’ and 
summed up the law of England thus: ‘ While 
the English law remains as it is, it must, on 
principle, be taken as excluding, in the case 
of transactions having their seat here, not 
only a foreign age of majority, but also all foreign 
determination of status or capacity, whether made 
by law or by judicial act, since no difference can be 
established between the cases, nor does any exist 
on the continent.”’ ‘* The validity of a contract 
made out of England, with regard to the personal 
capacity of the contractor will be referred in our 
courts to the lex loci contractus; that is, not to its 
particular provisions on the capacity of its domici- 
led subjects, but in this sense, that, if good where 
made, the contract will be held good here, and 
conversely.”’ Westlake’s Private International 
Law, §§ 401, 402, 404. 

In a recent case Lord Romilly, M. R., held that 
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a legacy bequeathed by one domiciled in England 
to a boy domiciled with his father in Hamburg, by 
the law of which boys do not become of age until 
twenty-two, and the father is entitled as guardian 
to receive a legacy bequeathed to an infant, might 
be paid to the boy at his coming of age by the law 
of England. although still a minor ,by the law of 
his domicil, and in the meanwhile must be dealt 
with as an infant’s legacy. In re Hellmann’s Will, 
L. R., 2 Eq. 363. 

The Supreme Court of Louisiana, in two cases 
which have long been considered leading authori- 
ties, strongly asserted the doctrine that a person 
was hound by a contract which he was capable by 
the law of the place, though not by the law of his 
own domicil, of making; as, for instance, in the 
case of a contract made by a person over twenty- 
one and under twenty-five years of age, in a State 
whose laws authorized contracts to be made at 
twenty-one, whereas by the laws of his domicil he 
was incapable of contracting under twenty-five. 
Baldwin v. Gray, 16 Mart. 192, 193; Saul v. His 
Creditors, ‘17 Id. 569, 597. The same doctrine was 
recognized as well settled in Andrews v. His Credi- 
tors, 11 La. 464, 476. 

In other cases of less note in that State, the 
question of personal capacity was indeed spoken 
of as governed by the law of the domicil. Le Bre- 
ton v. Nouchet, 3 Mart. 60,70, 5 Am. Dec. 736; 
Barrera v. Alpuente, 18 Id. 69, 70: Garnier v. Poy - 
dras, 13 La. 177, 182. But in none of them was 
the statement necessary to the decision. In 
Le Breton v. Nouchet, the point adjudged was, 
that where a man and woman, domiciled in Louis- 
iana (by the law of which the wife retains her sep- 
arate property), were married, with the intention 
of returning to Louisiana, in the Mississippi terri- 
tory (where the rule of the common law prevailed, 
where the wife’s property became her husband’s), 
the law of Louisiana, in which the parties in- 
tended to continue to reside, governed their rights 
in the wife’s property; and the further expression 
of an opiuion that the rule would be the same if 
the parties intended to remain in the Mississippi 
territory was purely obiter dictum, and can hardly 
be reconciled with later decisions of the same 
court. Gale v. Davis, 4 Mart. 645; Saul v. His 
Creditors, 17 Id. 569. See, also, Read v. Earle, 12 
Gray, 423. In Barrera v. Alpuente, the case was 
discussed in the opinion upon the bypothesis that 
the capacity to receive a legacy was governed by 
the law of the domicil; but the same result would 
have followed from holding that it was governed 
by the law of the place where the right was ac- 
crued and was sought to be enforced. In Garnier 
v. Poydras, the decision turned on the validity of 
a@ power of attorney executed and a judicial au- 
thorization given in Frange, where the husband 
and wife had always resided. 

In Greenwood v. Curtis, Chief Justice Parsons 
said: ‘* By the common law, npon principles of 
national comity, a contract made in a foreign place, 
and to be there executed, if valid by the laws of 


that place, may be a legitimate ground of action in ° 


the courts of this State; although such contract 
may not be valid by our laws, or even may be pro- 








hibited to our citizens; ’’ and that the Chief Justice 
considered this rule as extending to questions of 
capacity is evident from his subsequent illustration 
of a marriage contracted abroad between persons 
prohibited to intermarry by the law of their dom- 
icil. 6 Mass. 377,379. The validity of such mar- 
riages (except in case of polygamy, or of marriages 
incestuous according to the general opinion of 
Christendom), has been repeatedly affirmed in this 
Commonwealth. Medway v. Needham, 16 Mass. 
157, Am. Dee. 131; Sutton v. Warren, 10 Mete. 
451; Commonwealth v. Lane, 113 Mass. 458. 

The recent decision in Sottomayor v. De Barros, 





3 P. D., 1 6 Cent. L. J. 1, by which Lords Justices ' 


James, Baggallay and Cotton, without referring to 
any of the cases we have cited, and reversing the 
judgment of Sir Robert Phillimore, in 2 P. D. 81, 
held that a marriage in England between first cous- 
ins, Portuguese subjects, resident in England, who 
by the law of Portugal were inc®@pable of intermar- 
rying except by a papal dispensation, was there- 
fore nul) and void in England, is utterly opposed 
to our law; and, consequently, the dictum of Lord 
Justice Cotton: ‘It is a well recognized principle 
of law that the question of personal capacity to 
enter into any contract is to be decided by the law 
of domicil,”’ is entitled to little weight here. 

It is true that there are reasons of public policy 
for upholding the validity of marriages, that are not 
applicable to ordinary contracts; but a greater dis- 
regard of the lex domicilii can hardly be suggested, 
than in the recognition of the validity of a mar- 
riage contracted in another State, which is not au- 
thorized by the law of the domicil, and which per- 
manently affects the relations and the rights of two 
citizens and of others to be born. 

Mr. Justice Story, in his Commentaries on the 
Conflict of Laws. after elaborate consideration of 
the authorities, arrives at the conclusion that “in 
regard to questions of minority and majority, 
competency or incompetency to marry, incapacities 
incident to coverture, guardianship, emancipation, 
and other personal qualities and disabilities, the 
law of the domicil of birth, or the law of any other 
acquired and fixed domicil, is not generally to gov- 
ern, but the lez loci contractus aut actus, the law of 
place where the contract is made or the act done;” 
or as he elsewhere sums it up, “ although foreign 
jurists generally hold that the law of the domicil 
ought to govern in regard to the capacity of per- 
sons to contract; yet the common law holds a dif- 
ferent doctrine, namely, that the lex loci contractus 
is to govern.”’ Story’s Confl., §§ 1lu3, 241. So 
Chancellor Kent, although in some passages of the 
text of his Commentaries he seems to incline to the 
doctrine of the civilians, yet in the notes afterward 
added unequivocally concurs in the conclusion of 
Mr. Justice Story. 2 Kent’s Com. 233, note 458, 
459 and note. ' 

In Pearl v. Hansborough, 9 Humph. 426, the rale 
was carried so far as to hold that where a married 
woman domiciled with her husband in the State of 
Mississippi, by the law of which a purchase by @ 
married woman was valid and the property pur- 
chased went to her separate use, bought personal 
property in Tennessee, by the law of which mar- 
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ried women were incapable of contracting, the con- 
tract of purchase was void and could not be en- 
forced in Tennessee. Some authorities, on the 
other hand, would uphold a contract made by a 
party capable by the law of his domicil, though 
incapable by the law of the place of the contract. 
In re Hellman’s Will and Saul v. His Creditors, 
above cited. But that alternative is not here pre- 
sented. In Hill v. Pine River Bank, 45 N. H. 300, 
the contract was made in the State of the woman’s 
domicil, so that the question before us did not arise 
and was not considered. 

The principal reasons upon which conti- 
tental jurists have maintained that personal 
laws of the domicil affecting the status and 
capacity of all inhabitants of a particular 
class, bind them wherever they may go, appear 
to have been that each State has the rightful 
power of regulating the status and condition of 
its subjects, and, being best acquainted with the 
circumstances of climate, race, character, man- 
ners and customs, can best judge at what age 
young persons may begin to act for themselves, 
and whether and how far married women nay act 
independently of their husbands; that laws limit- 
ing the capacity of infants or of married women 
are intended for their protection, and cannot there- 
fore be dispensed with by their agreement; that all 
civilized States recognize the incapacity of infants 
and married women; and that a person, dealing 
with either, ordinarily has notice, by tke apparent 
age or sex, that the person is likely to be of a class 
whom the laws protect, and is thus put upon in- 
quiry how far, by the law of the domicil of the 
person, the protection extends. 

On the other hand, itis only by the comity of 
other States that laws can operate beyond the limit 
of the State that makes them. In the great ma- 
jority of cases, especially in this country, where it 
isso common to travel, or to transact business 
through agents, or to correspond by letter, from 
one State to another, it is more just, as well as 
more convenient, to have regard to the law of the 
place of the contract, as a uniform rule operating 
on all contracts of the same kind, and which the 
contracting parties may be presumed to have in 
contemplation when making their contracts, than 
to require them at their peril to know the domicil 
of those with whom they deal, and to ascer- 
tain the law of that domicil, however remote, 
which in many cases could not be done without 
such delay as would greatly cripple the power of 
contracting abroad at all. 

As the law of another State can neither operate 
nor be executed in this State by its own force, but 
only by the comity of this State, its operation and 
enforcement here may be restricted by positive 
prohibition of statute. A State may always by ex- 
press enactment protect itself from being obliged 
to enforce in its courts contracts made abroad by 
its citizens, which are not authorized by its own 
laws. Under the French Code, for instance, which 
enacts that the law regulating the status and ca- 
pacity of persons shall bind French subjects, 
even when living in a foreign country, a French 
court cannot eaforce a contract made by a French- 








man abroad, which he is incapable of making by 
the law of France. See Westlake, § § 399, 400. 

It is possible also that in a State where the com- 
mon law prevailed in full force, by which a married 
woman was deemed incapable of binding herself 
by any contract whatever, it might be inferred that 
such an utter incapacity, lasting throughout the 
joint lives of husband and wife, must be consid- 
ered as so fixed by the settled policy of the State, 
for the protection of its own citizens, that it could 
not be held by the courts of that State to yield to 
the law of another State in which she might 
undertake to contract. 

But it is not true at the present Cay that all civil- 
ized States recognize the absolute incapacity of 
married women to make contracts. The tendency 
of modern legislation is to eularge their capacity 
in this respect, and in many States they have 
nearly or quite the same powers as if unmarried. 
In Massachusets, even at the time of the making 
of the contract in question, a married woman was 
vested by statute with a very extensive power to 
carry on business by herself, and to bind herself by 
contracts with regard to her own property, business 


, and earnings; and before the beginning of the 


present action, the power had been extended so as 
to include the making of all kinds of contracts, 
with any person but her husband, as if she were 
unmarried. There is therefore no reason of pub- 
lic policy which should prevent the maintenance 
of this action. Judgment for the plaintiff. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


May, 1879. 


LIABILITY OF CITY FOR DEFECT IN PREMISES 
ADJOINING HiGHway.—Under the statutes of this 
Commonwealth making cities and towns liable for in- 
juries occasioned through defects in highways and 
town ways “entering on and uniting with” the public 
highway, a city is not liable for injuries oceasioned by 
defects upon a portion of a school-house lot, the 
property of the city, not enclosed by a fence, but laid 
out, graded and paved uniformly with the sidewalks 
of the public streets contiguously to said lots. Stock- 
well y. Fitchburg, 110 Mass. 305; Hill v. Boston, 122 
Mass. 344; Bigelow v. Randolph, 14 Gray, 41. Opin- 
ion by MORTON, J.—Sullivan v. Boston. 

LIABILITY OF OWNER OF LEASED PREMISES. — 
Where it appeared by the pleadings and offer of proof 
in an action of tort that the plaintiff was injured by 
falling down an embankment adjoining a walk leading 
from the street to the door of a building owned by 
the defendant, but leased to atenant; that the acci- 
dent happened in the night time; that there was no 
defect in the walk itself, but that it was rendered 
dangerous, if at all, by the want of a railing, or by the 
absence of a light or some other warning, it was Aeld, 
that if any one was liable it was the tenant and not the 
defendant; and that the fact that the walk was in the 
same condition before the demise was not material. 
Opinion by MORTON, J.—Mellur v. Morrill. 
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MARSHALLING OF TESTAMENTARY ASSETS—CON- 
STRUCTION.—The general rule in the distribution of 
testamentary estates, in case of a deficiency of assets 
after the payment of the debts, expenses and specific 
legacies, is, that the loss is to be borne pro rata by 
those pecuniary which are in their nature general; 
but if the chances of a deficiency are anticipated and 
provided for by the testator, the loss must be borne by 
those upon whom he places it. Towle v. Swasey, 106 
Mass. 100. And if the testamentary gifts are founded 
upon some valuable consideration, the general rule 
does nei. apply, but such legatees take as purchasers 
and are eatitied to priority over the general legatee. 
When, therefore, a testatrix directed his executor to 
sell a house, “‘the proceeds thereof to be distributed 
as follows: To R the sum of, etc., provided that it 
can be proved that it was loaned to my said husband 
to be put into the joint money paid for this house,” 
and made the executor the judge of whether it was so 
proven, and he decided that it was; and the will then 
gave eleven legacies to different persons, after which 
followed this clause: ‘All these specific bequests of 
money, in the event of there not being enough to pay 
them all in full, each one is to be paid in pro- 
portion to the sum left to him, and the event and sur- 
plus to be shared iv like manner,” it was held, that R did 
not stand in the light of a purchaser, but that the last 
clause of the will referred to the eleven preceding leg- 
acies, and not to the gift of R, and that he was enti- 
tled to be paid in full. Opinion by Morton, J.— 
McLean v. Robinson. 


———— 
SUPREME COURT OF MISSOURI. * 
April Term, 1879. 
[Filed June 2, 1879 } 


CRIMINAL PROCEDURE—SUFFICIENCY OF INDICT- 


MENT FOR ASSAULT WITH INTENT TO KILL — 


WHETHER INSTRUMENT USED IS A DEADLY WEAPON 
& QUESTION OF FACT FOR THE JURY, — Defendant 
was indicted for an assault with intent to kill. In- 
dictment charged that defendant ‘ did feloniously, 
willfully, on purpose, and of his malice aforethought, 
make an assault upon one Martin Lawson with a cer- 
tain brickbat and a certain knife which he, the said 
Harper, then and there in his right hand had and held, 
and which certain brickbat and said certain knife 
were then and there deadly weapons, with intent then 
and there him, the said Lawson, willfully, etc., to kill 
and murder,” etc. Demurrer to indictment over- 
ruled, verdict of guilty, motion for newtrial and in 
arrest overruled, and defendant appeals. On trial de- 
fendant asked an instruction “that neither a pocket 
knife nor a brickbat is a deadly weapon, within the 
meaning of the law, which was refused, and the court 
instructed the jury “that the question whether the 
knife and brickbat testified to have been used by de- 
fendant in the alleged assault upon Lawson is a dead- 
ly weapon is a question of fact for them ‘to determ- 
ine.” Held, 1. Demurrer properly overruled. Indict- 
ment is founded on sec. 29, p. 449, Wag. Stat. and con- 
tains all the material allegations required to make out 
an offense thereunder, and is in form substantially the 
same as indictments approved by the court in State v. 
York, 22 Mo. 562; State v. Bailey, 21 Mo. 484; State v. 
McDonald, 67 Mo. 13. 2. No error committed by trial 
court in refusing defendant’s instruction above stated. 
Whether either the brickbat or knife was a deadly 
weapon was properly referred tothe jury as a question 


of fact. Affirmed. Opinion by NoRTON, J.—State v. 


Harper. 








CRIMINAL PROCEDURE — OBSTRUCTING PUBLIC 
HIGHWAY — ROAD MAY BE ACQUIRED BY USE BY 
PUBLIC, ACQUIESCED IN BY OWNER OF LAND FOR 
PERIOD OF TEN YEARS.— Defendant was convicted 
of obstructing public highway. The road in question 
had never been laid out and opened under the statute 
providing for locating and opening public roads and 
highways, but had become such by long public use, 
and from its having been worked and repaired as a 
public road by road overseers appointed from 1860 to 
1875, when it was obstructed by defendant as charged 
in the indictment. The trial court refused to instruct 
the jury that unless they believed that the road had 
been used as such by the public continuously and un- 
interruptedly by aclaim of right adverse to the owner 
for a period of ten years or more, they would find de- 
fendani not guilty, and instructed the jury that if they 
found that the road has been used and traveled as 
such by the public and had been claimed, recognized, 
used, worked and repaired when necessary as a public 
road for a period of ten years or more before the al- 
leged obstructions, such acts would establish a legal 
road: Held, that the public may acquire the right to 
use of aroad or easement over the land of another, 
where such road has been established in accordance 
with statutory enactments on land condemned for that 
purpose, or where the owner of the land has by some 
unequivocal act made a dedication of it to the public, 
or from long use of a road as such by the public ac- 
quiesced in by the owner, and adverse occupancy and 
use of same fora period of time equal to that pre- 
scribed by statute of limitations for bringing actions 
of ejectment. This last nm.ethod of acquisition by pub- 
lic right to use of road is clearly recognized and stated 
in State v. Young, 27 Mo. 260; Onstott v. Murray, 22 
Iowa, 457. Following the principle announced in 
these cases, the trial court was justified in refusing 
declaration of law asked by defendant and in giving 
the instruction it did. Affirmed. Opinion by Nor- 
TON, J.—State v. Walters. 


anttiins 
——— 





SUPREME COURT OF OHIO. 
December Term, 1878. 
[Filed June 3, 1879.] 


CORPORATIONS— UNFAIR ELECTION OF DIRECT- 
ors.—Where the stockholders of a corporation were 
notified that the annual meeting for the election of di- 
rectors would be held at a certain hour of the day 
fixed by the charter, and the corporation was restrain- 
ed from holding an election on that day, in conse- 
quence of which no meeting was held until several 
hours after the time fixed in the notice, when a small 
number of the stockholders, without the knowledge 
of the others, met, organized and adjourned until the 
next day, at which time an election was held by a mi- 
nority of the stockholders, without notice to others 
who were in the vicinity for the purposes of the meet- 
ing, and might have been readily notified: Held, that 
such election was unfair, and must be held to 
be invalid, whether the restraining order did or 
did not bind the stockholders. Judgment of ouster 
as to the directors elected in 1879, and restor- 
ing those elected in 1878. Opinion by Okry, J.— 
State v. Bonnell. 

POWER TO AMEND JUDGMENTS AND ORDERS OF 
COMMISSION—PAROL EVIDENCE.—L Bv see. 12, ch. 
6, of the code (75 O. L. 675), power is conferred on this 
court to vacate on modify its judgments or orders, af- 
ter the term at which such judgments or orders were 
made; and since the expiration of the Supreme Court 
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Coumission this power extends to the judgments and 
orders of the Commission as fully as to the judgments 
and orders of the court. 2. On the hearing of a mo- 
tion to vacate or modify a judgment or order, on the 
ground that it was entered by mistake, parol] evidence 
is admissible. 3. Where a judgment entered on the 
journal is different from what was intended by the 
court, but is shown to be such as ought to have been 
rendered, it will not be vacated or modified as enter- 
tained by mistake. Motion overruled. Opinion by 
WHITE, J.—Murphy v. Swander. 


[Filed June 10, 1879.] 


MARINE INSURANCE—PROOF OF LOSS — WAIVER 
— LiaBILITy. — 1. A policy required immediate 
notice, and proof of loss within thirty days; the 
notice was given and a protest made out on the day 
the loss occurred, which was afterwards handed to the 
insurer’s adjuster when he came to investigate the 
loss, who made the objection that it did not state the 
cause of loss, but went on and made a full investiga- 
tion, after which he told the insured that he did not 
think the insurer would pay, as he had shown no cause 
of loss, and that it must have been from unseaworth- 
iness of the boat or negligence; but promised that af- 
ter he made his report he would write and inform him 
whether the insurer would pay; and he reported all 
the facts, whereupon the insurer decided that it was 
not liable, and so informed the agents through whom 
the insurance was affected, without stating the ground 
of the decision, and the adjuster did not write to the 
insured as he had promised: Held, that whether there 
had been a waiver of proof of loss by the insurer, 
was properly left to the jury under appropriate in- 
structions. 2. Where a vessel is lost by a peril in- 
sured against, the insurer will be liable, although the 
loss might have been avoided by the exercise of proper 
care on the part of those in charge of the vessel at the 
time of the loss. Judgment affirmed. Opinion by 
GILMORE, C. J.—Enterprise Ins. Co. v. Parisot. 


—$ 


SUPREME COURT OF INDIANA. 


November Term, 1878. 


INDICTMENT — NAMES NOT IDEM SONANS.— In- 
dictment and conviction for rape. The indictment 
charged the rape to have been committed on one Del- 
lia Weaver, but the evidence showed that the name of 
the woman was Della Weaver. Held, this was a fatal 
variance. The two names are not idem sunans. Put- 
ting the “i”? out of Dellia takes a sound from the 
name that can not be recognized at all in Della. If 
the names may be sounded alike without doing vio- 
lence to the power of the letters formed in the variant 
orthography, then the variance is immaterial; but 
here the two names can not be sounded alike with- 
out utterly destroying the power of the vowel “i” in 
Dellia and rendering it entirely mute. Judgment re- 
versed. Opinion by WORDEN, J.— Vance v. State. 


LEGAL STATUS OF 28TH AND 29TH OF FEBRUARY. 
—The question in this case is as to the sufficiency of a 
summons served ten days before the first day of the 
March term, counting the 28th and 29th of February 
as two distinct days. The phrase “ten days,” as used 
in the practice act, has no peculiar or technical mean- 
ing inlaw. A day, inits legal sense, means a period 
of twenty-four hours, and including the solar day and 
night. Co. Litt. 135. Each of the 28th and 29th days 
of February, in leap year, is a day of twenty-four 
hours duration, and where these two days occur in any 
period of days less than one year they ought to be and 
must be regarded as two days, and not as one day for 








any purpose. The case of Swift v. Tousey, 5 Ind. 196, 
and the cases which follow it, so far as they are in 
conflict with this ruling, are overruled. Judgment 
affirmed. Opinion by Howk, J.— Helphenstine v. 
Vincennes Nat. Bank. 


COMMON CARRIERS — LIABILITY FOR STRIKES. — 
Suit by appellee against appellant as a common car- 
rier to recover damages for delay in receiving and 
transporting certain live stock. The answer alleged 
that the delay was occasioned by the company being 
prevented by a mob from receiving and shipping the 
live stock. Held, that in cases like this the carrier is 
not an insurer, and is bound only by the general rule 
of liability for a breach of the contract, or of his public 
duty as a carrier, and may be excused for delay in re- 
ceiving goods, or in transporting them after they have 
becn received, when the delay is necessarily caused by 
unforseen disaster which human prudence can not 
provide against, or accident not caused by the negli- 
gence of the carrier, or by thieves and robbers, or an 
uncontrollable mob. 61 Ind. 539. The fact that a 
railroad company has reduced the wages of its em- 
ployees can not be held to justify or excuse a mob 
composed of indiscriminate persons in stopping a 
train of cars and delaying the receiving of goods or the 
transportation of freights; nor can the railroad com- 
pann be held responsible for the consequences of such 
unlawful preceedings when they cause such delay. 
Employees of a road, engaging in a strike, after they 
have refused to work for the company, and have thus 
severed their connection with the road, are no longer 
employees, and the company is not responsible for 
their acts. Judgment reversed. Opinion by BIDDLE, 
J.—Pitisburg, etc. R. Co. v. Hollowell. 





SUPREME COURT OF WISCONSIN. 
May, 1879. 


THE DEFENSE OF USURY IS PERSONAL to the 
debtor, his privies in blood or estate, or privies to the 
contract. Bensley v. Homier, 42 Wis. 631; and it can 
not be set up by a second mortgagee to an ac- 
tion to foreclose a prior mortgage. So held where 
the alleged usurious contract was made under ch. 160 
of 1859. Opinion by RYAN, C. J.—Ready v. Koebke. 


HIGHWAYS—DEDICATION.—1. The facts that a road 
or lane cleared and fenced off by adjoining owners is 
not a thoroughfare connecting at both ends with pub- 
lic roads, but terminates at one end in private unoccu- 
pied lands, and has never been used except by a few 
persons living along its line or near such private term- 
inus, or by others for the purpose of access to the 
lands of such persons, materially affect the presump- 
tion as to the public right in such way, which might 
otherwise arise from proof of user. 2. There can be 
no dedication of land for a highway to a limited part 
of the public: and where a public way is claimed by 
dedication, there must be evidence of an actual inten- 
tion of the owner to dedicate his land absolutely as a 
highway for the whole community. 3, The uninter- 
rupted use and enjoyment of land as a road or way 
by alimited number of persons for a sufficient length 
of time may establish, not a public, but merely a pri- 
vate right of way by prescription. 4. The refusal of 


certain instructions asked by appellant in this case, 
followed by the giving of certain other instructions 
not excepted to, held to have a tendency to mislead 
the jury to appellant’s prejudice, upon the facts in ev- 
idence; and the judgment reversed for a new trial, on 
that ground. Opinion by Ryan, C. J.— Tupper v. 
Huson. 
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HOMESTEAD— MORTGAGE.— 1. The statute which 
provides that no mortgage or other alienation by a 
married man of his homestead shall be valid without 
the signature of his wife to the same (R. S. 1858, ch. 
134, sec. 24), does not vest any estate in the wife, living 
the husband, in the homestead, but operates only as 
a disability to the husband, living the wife, to ulienate 
his homestead without her consent, evidenced by her 
signature to his alienation. 2. Where, therefore, a 
mortgage duly executed by the husband, of the home- 
stead owned by him, is duly signed by the wife, but 
without attestation or acknowledgment of its being 
executed by her, it isa valid mortgage of his estate 
therein, though ineffectual to release her right of 
dower. 3. It seems that even if attestation and acknowl- 
edgment of the wife’s execution were required by the 
statute, to render valid the husband’s mortgage of his 
homestead, yet, under the circumstances of this case, 
this court would hold both husband and wife estopped 
to deny the validity of the mortgage in suit. Opinion 
by Ryan, C. J.—Godfrey v. Thornton. 


NEGLIGENCE—TESTIMONY OF WITNESSES AS TO 
SOUNDING OF WHISTLE AT RAILROAD CROSSING — 
CONDUCT OF TRIAL.—1. The refusal of special in- 
structions correct in principle and applicable to the 
case, held, no error where the same instructions were 
substantially given in the general charge. 2. While in 
actions for injuries from trains at a railroad crossing, 
testimony that the witnesses did not hear a signal 
given by blowing the whistle, is not, as a rule, so con- 
clusive as testimony of the same number of witnesses 
that they did hear it, yet this rule may be greatly mod- 
ified in a given case by the character and interest of 
the witnesses, their means of knowledge and manner 
of testifying, and other circumstances; and in this 
esse there is no such preponderance of evidence against 
the special finding of the jury on that question, as will 
warrant a reversal of the judgment. 3. Where the 
objectionable portion of a witness’s evidence was not 
responsive to any interrogatory, and there was no mo- 
tion to exclude it from the jury, it is not ground for 
reversal. 4. To the question, ‘“ Could the plaintiff 
have heard the whistle? If he had stopped his team 
etc., could he have heard it?’ the jury answered, “‘He 
might or might not.”” Held, that such an answer to 
such questions is not evasive. 5. It is not error to al- 
low the jury, after coming in with a verdict, to retire 
for the purpose of further considering and perfecting 
= Opinion by OrTON, J.—Urbank v. Chicago, etc. 

. Co. 


EX&CUTION—DUTY OF OFFICER—ACTION AGAINST 
HIM FOR FAILURE TO EXECUTE PROCESS. — 1. On 
receipt of an execution, in the absence of specific in- 
structions, the officer must proceed as soon as the na- 
ture of the case will admit, to seize the property of the 
debtor, if he knows, or by reasonable effort can ascer- 
tain, that such debtor has property in his bailiwick li- 
able to such seizure on execution. 2. If the officer fail 
to execute the process within an apparently reasonable 
time, the burden is upon him (in an action against him 
for damages for such failure) to allege and prove cir- 
cumstances showing that the delay was notin fact un- 
reasonable. 3. The duties of serving process and at- 
tending upon the circuit court while in session may 
both be performed by the sheriff by deputy; and his 
delay of four days to levy an execution (under the 
circumstances above stated) is prima facie an unrea- 
sonable delay, even during a term of court. 4. The 
sheriff’s answer to such an action further avers that he 
put the execution on his files for service in the regular 
order of reception, but, by reason of his official duties, 
before he reached it in its order, and before he was 
able or had an opportunity to serve it (viz., on the 
fourth day after its reception), the execution debtor 
sold and assigned all his property, etc. There is no 








averment showing how many other writs were in his 
hands, the necessity for their speedy service, or the 
fime required to servethem. Held, on demurrer, that 
the answer is insufficient. 5. A further averment in 
the answer, that the sheriff’s failure to execute the 
process was without fault on his part, held to be 
merely of a conclusion of law. 6. The judgment on 
which such execution issued, being a public record in 
defendant’s own county, and in a court in which he 
was an officer, he will not be heard to aver a lack of 
knowledge or information sufficient to form a belief as 
to whether such judgment was valid. Opinion by 
Lyon, J.—Elmore v. Hill. 


FIRE INSURANCE—REPRESENTATIONS—W ARRANT- 
IES.—1. False and fraudulent representations of mate- 
rial facts in presenti, upon which a policy of insurance 
against fire is obtained, though not in writing, nor con- 
strued as warranties, nor having reference to future 
conditions of the property, will avoid the policy. 2. 
Where all the facts are found or undisputed, the ques- 
tion of materiality in such representations is for the 
court. 3. Where there are both general and special 
verdicts, if they are inconsistent, the special findings 
must control. R. 8. 1858, ch. 132, § 32; Lemke v. Rail- 
way Co., 39 Wis. 449. 4. In an action upon a fire in- 
surance policy, the jury found specially that at the 
time of the insurance the property was incumbered by 
mortgages to the amount of $4,551; that the insurance 
company, or its agent, did not know that the incum- 
brances amounted to more than $3,000, which was the 
amount represented by the applicant; and that the 
premises were not “steadily profitable at the time of 
procuring the insurance,” though the assured repre- 
sented them to be so. The jury also found generally 
for the plaintiff. Held, that the false representations 
were material, and the general verdict should be dis- 
regarded, and judgment rendered for the defendant. 
5. The complaint alleged a written application: made 
and signed by the assured, in which certain material 
false representations were made, and that these there- 
by became warranties. The jury found that the ques- 
tions were asked and answered as stated in the written 
application, but that the assured did not sign it; and 
the evidence of that fact was admitted,and submitted to 
the jury without objection, and the finding was not 
excepted to. Held, that the variance was immaterial, 
and the answer may be treated as amended according 
to the evidence and finding. 6. A demand by the in- 
surer of additional proofs of loss, complied with by 
the assured by furnishing plans und specifications of 
the building destroyed, will not operate as a waiver of 
false representations in procuring the policy, if their 
falsity was unknown to the insurer at the time of such 
demand. Opinion by Orton, J.—Ryan v. Sheffield 
Ins. Co. 


> 





SUPREME COURT OF MICHIGAN. 
April Term, 1879. 


ABATEMENT OF NUISANCE BY DESTRUCTION OF 
PROPERTY.—Defendant ws found guilty of causing 
a public nuisance in a city by reason of a mill-dam 
across a river, and the court imposed a fine and or- 
deced the removal of the dam at defendant’s ex- 
peuse. Held,1. Thata court is not obliged to order 
the destruction of property which it has decreed to be 
a nuisance, Cripper v. People, 3 Mich. 117. 2. Prop- 
erty can not be destroyed for the abatement of a nui- 
sance until its destruction is lawfully ascertained to be 
necessary therefor, and then only so far as is determ- 
ined to be necessary. Welch vy. Stowell. 2 Doug. 
(Mich.) 832; Bloomhuff y. State, 8 Blackf.' 205; State 
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v. Kaster, 35 Iowa, 221: Finley v. Hershey, 41 Id. 119; 
Brightman v. Bristol, 65 Me. 426; Miller v. Burch, 32 
Tex. 208. 3. An information charging that a dam 
creates a nuisance must be precise in its allegations 
and clear in its statement of consequences to justify 
destroying the dam to removethe nuisance. Opinion 
by GRavEs, J.—Shepherd v. People. 


WHAT CONSTITUTES A PUBLIC OFFICE—DISTINC- 
TION BETWEEN OFFICER AND EMPLOYEE.—Inform- 
ation in the nature of a quo warranto to try the title 
to office of chief clerk in the office of the city assessor 
of Detroit. 1. An office is a special trust or charge 
created by competent authority. If not merely hon- 
orary, certain duties will be connected with it, the 
performance of which will be the consideration for its 
being conferred upon the particular individual who for 
the time being will be the officer; or the officer is dis- 
tinguished from the employee im the greater import- 
ance, dignity and independence of his position, in be- 
ing required to take an official oath, and, perhaps, to 
give an official bond; in the liability to be called to ac- 
count as a public offender for misfeasance or non- 
feasance in office, and, usually, though not necessarily, 
in the term of his office. 2. The position of chief clerk 
in the office of city assessor of Detroit is not an office. 
No such office has ever been created, and no statute or 
ordinance has given the title. Neither in the facts 
stipulated, nor in any statute or ordinance, is any re- 
quirement of an official oath shown, and if the usual 
oath of office has been administered, its taking was an 
idle ceremony. The duties do not denote an office 
rather than an employment. Nothing but custom has 
defined them, and that has not been very specific. They 
can be changed at the supervisor’s will, and no rule of 
law or well-defined custom forbids it. 3. It is at least 
doubtful whether the proceeding by information is ap- 
plicable to the case of any office not created by the 
State. See People v. De Mill, 15 Mich. 164, 182. Opin- 
ion by Coo.Lry, J.—People v. Langdon. 


TRUST ACCEPTED BY PROCEEDING THEREUNDER 
Not DisrURBED BY ADMINISTRATOR’S APPOINT- 
MENT — ASSIGNMENT OF NOTES BY OPERATION 
oF Trust.—An administrator sued to recover the 
avails of certain promissory notes and a sum of money, 
which were the intestate’s property in his life time, 
and had been delivered to defendant for him as the 
purchase price of lands sold to athird party, who gave 
the notes payable to intestate’s order. While defend- 
ant held the money and notes, intestate executed and 
delivered to hima paper, the operation of which is 
now in question. 1, A trust is sufficiently accepted by 
proceeding to execute it. 2. A declaration of trust 
operates to assign to the trustee the notes from which 
the trust fund is to be raised, even if not indorsed to 
him. 3. A trust, and not a mere agency, is created by 
an assignment executed and delivered to another, and 
intrustinga certain specified fund in cashand notesto his 
* good faith and sound judgment—to use and expend 
the sume as far as may be necessary for the comfortable 
support” of the party executing the trust, and of his 
sister during the remainder of their natural lives, 
the surplus, if any, to be divided among his heirs ac- 
cording to directions. 4. Such trust remains in force 
as long as one of the beneticiaries is entitled to sup- 
port, and can not be disturbed by the appointment of 
an administrator of the maker of the trust. Opinion 
by CooLey, J.—Lyle v. Burke. 
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DIGEST OF DECISIONS IN THE Courts of Last Resort 
of the several States, contained in the American Re- 
ports from vol. 1 to 24 inclusive, with index of noes. 
By Isaac GRANT THOMPSON. Albany: John D. 
Parsons, Jr. 1879. 

A GENERAL INDEX TO THE ENGLISH COMMON LAW 
Reports. Vol. 84 to 118 inclusive. By SAMUEL W. 
PENNYPACKER, E. GREFNOUGH PLATT and SAM- 
UEL 8S. HOLLINGSWORTH, of the Philadelphia Bar. 
Vol. III. Supplement; Philadelphia: T. & J. W. 
Johnson & Co. 1879. 

The “ American Reports ” are too well known to re- 
quire any description here; as a compilation of cur- 
rent leading cases this series is without a rival, and 
furnishes to the lawyer who is not able to purchase all 
the reports a selection every case of which is of some 
particular value. The present volume isa digest of 
the reports from 1870, where Mr. Proffatt’s American 
Decisions will end, to the present year. A glance at 
the index to the notes will show how large a propor- 
tion of the cases iucluded inthe American reports have 
been annotated. 

The supplementary index to the English Common 
law reports isa key to the sixty-four volumes of the 
English decisions which have appeared since the last 
index published by the Philadelphia publishers of the 
American reprint of the English reports. It is a ne- 
cessity to every library. 





REPORTS OF CASES ARGUED AND DETERMINED in 
the Supreme Court of the State of Missouri. THomMas 
K. SKINKER, Reporter. Vol. 67. Kansas City: 
Ramsey, Millett & Hudson. 1879. 

REPORTS OF CASES DKCIDED in the Courts of Chan- 
cery, the Prerogative Court, and on Appeal in the 
Court of Errors and Appeals of the State of New 
Jersey. JOHN H. STEWART, Reporter. Vol. IF. 
Trenton, N.J.: 1879. 

The improvement in the reports of this State which 
has taken place since Mr. Skinker was appointed re- 
porter, and a new firm of publishers undertook 
their issue, must be gratifying to every member of the 
bar. And since then the improvement has been con- 
tinuous; there has been a constant effort on the part 
of both reporter and publisher to make some advance 
on every volume. When the sixty-sixth volume was 
issued, it was considerably better than the sixty-fifth, 
and the sixty-seventh is ahead of both. To compare 
the mechanical execution of this volume with what we 
were accustomed to only two years ago, is to force one 
to the conclusion that twenty years must have elapsed 
between their publication. 

The reporter’s work is, as in former volumes, care- 
ful, systematic and correct. The book contains over 
800 pages, and brings the opinions down to the April 
term of last year. Most of the important decisions 
have already, in one form or another, appeared in these 
columns. 

Perhaps it is because there is but little litigation in the 
chancery courts of New Jersey that Mr. Stewart is able 
to find time to make his reports the reports par excel- 
lence of this country. No other State reporter excels 
him in the care with which the ordinary work of a re- 
porter—the statement of facts, the writing of the 
syllabi, the making of the index, and, sometimes, per- 
haps, the correcting of the judicial Englisb—is in each 
volume of his series performed. But, besides this, he 
has got into the way of annotating many of the cases, 
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and thus bringing together in a note all the authorities 
bearing on the question dixcussed in the opinion. The 
purchaser of one of his volumes thus obtains, in ad- 
dition to the judgments of the court, a dozen or more 
monographs on important and mooted questions. The 
cases reported here were decided at the October and 
November terms of 1878, and the February and March 
terms of 1879. The following points appear to be new: 

Specific performance was refused of a contract to 
build and equip a railroad, although the contract price 
was to be paid in the stock and the bonds of the com- 
pany, and the estimates, etc., were to be made by the 
company: Danforth v. Philadelphia, etc., R. Co. The 
opinion of experts in hand-writing is evidence of a 
low cegree: Mutual Benefit Ins. Co. v. Brown. One 
of two executors loaned moneys of the estate on bond 
and mortgage, reserving usury thereon, and appro- 
priating it to his own use. On foreclosure by the ex- 
ecutorson behalf of the estate: Held, that such usury 
could be set up asa defense. O’Neilv. Cleveland. A 
city can not refuse to supply water to the receiver of 
an insolvent railway company, necessary to run its 
engines, on the ground that water rents due when the 
company was declared insolvent remain unpaid. Coe 
v. New Jersey, etc., R. Co. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous eommunications are 
not requested.] 


*,* The following queries received during the past week are 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. Jt is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able. 


QUERIES. 


34, EXECUTIONS—GARNISHMENT — EXEMPTION.— 
A is a married man living with his family. B had an 
execution against A for labor, which was returned no 
property found. Cowes A $25. B garnishes C. By 
the statute of Illinois A is entitled to an exemption of 
$400 of personal property, excepting for the wages for 
labor or services, but the garnishee act allows a man 
living with his family $25 as exe.npt. Query. Can B 
recover from C the $25 due A. 8. J. W. 

Lincoln, Ill. 





35. JUDGMENT—EXECUTION.— B obtained a gen- 
eral judgment against A for $60, $50 being for balance 
of purchase money of a horse, and $10 for cash loaned. 
General execution is placed in hands of constable, 
who levied upon the horse sold by B to A, under 
provisions of act approved March 31, 1874, Mo. Sess. 
Acts of 1874, p. 118. Now, can A, who otherwise is 
insolvent, claim said horse exempt under the judgment 
and execution aforesaid, or is it subject to execution 
for the balance of the purchase money? . 





ANSWERS. 
No. 33. 
[8 Cent. L. J. 488.] 
* 6”? will find his query fully answered in Taylor’s 








Landlord and Tenant, § 5698, e¢ seq., and decisions 
there cited. Cc. 
Tupeka, Kas. 





No. 29. 
(8 Cent. L. J. 447.] 


To make it more intelligible, we will call A the 
grantor and mortgagee, B is his grantee and mort- 
gagor. Put C out of consideration entirely, for it is 
between mortgagor and mortgagee alone we have to 
deal. It is well setiled that a mortgagor can not, by 
acquiring a tax title upon land, defeat the lien of the 
mortgagee. Jones on Mortgages, vol. 1, sec. 680, and 
cases there cited. But I infer, from the way “F. A. 
R.” states his proposition, he inclines to think that the 
fact that the tax lien existed at the date of his mort- 
gage makes it better for the mortgagor who bought. up 
the tax title. I think it is true that the mortgagor has 
an off-set against the mortgagee and his grantor, to the 
extent he had to pay for the tax title he purchased, 
and he undoubtedly has his remedy on the covenants of 
bis deed, but he could not * hold against”? the mort- 
gagee ‘‘ by virtue of the quit claim.” 

A court of equity would no doubt give the mortgagee 
his foreclosure, compelling him to pay the mortgagor 
what he had paid out bona fide for the tax title. ‘Todo 
otherwise would be to encourage cases of fraud. Jones 
on Mortgages, vol. 1, sec. 680, and cases cited; 40 Iowa, 


Selma, Ala. W.R.N. 








NOTES. 





JUDGE DILLON was presented with an address by 
the bar of Kansas, on the 11th inst., at Leavenworth, 
It expressed, in flattering terms, the esteem in which 
he is held by the bar, and their regret at his resigna- 
tion. The learned judge’s reply was apt and eloquent. 
‘““When called to the bench, nearly twenty-oue years 
ago,” he said in conclusion, ‘‘ the picture of the judi- 
cial office, as drawn by Sydney Smith before the law- 
yers of the northern circuit, made a deep impression on 
my mind. Even now I think I can recall i: from mem- 
ory: ‘He who takes the office of an English judge, as 
it exists at this time, takes into his hands a gem, great 
and glorious, perfectand pure. Shall he marit? Shall 
he darken it? Shall it emit no light? Shall he find ita 
diamond? Shall he leave ita stone? ‘I'he ideal of an 
American judge should, I have always couceived, be 
equally high. Ihave had many and great controversies 
to decide. You know me well, and it is an estimable 
satisfaction to be assured, in this impressive and 
public manner, that in your judgment I do not sur- 
render the jewel of the great trust which I have had 
in my keeping marred or dimmed or darkened.” 
—-An American edition of Fisher and Harrison’s 
Digest is announced to shortly appear.—In Worm- 
serv. Dahiman, 7 Rep. 740, decided in the United States 
Circuit Court for the Southern District of New York 
on the 14th ult., it was held that notice need not be 
given to plaintiffs’ attorney of proceedings for removal 
ina State court.——Mr. Justice Mellor has retired 
from the English bench.——The new Constitution of 
California abolishes the grand jury. —— The Lord 
Chancellor of England, in a recent speech alluding to 
the resolution of the House of Commons gin favor of 
abolishing actions for breach of promise & marriage, 
expressed himself as horritied that such a resolution 
should have been brought forward by a lawyer, and 
earried by an assembly of men, as he always regarded 
the right to bring such an action as almost as sacred 
as Magna Charta. 











